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HEARING ON "EMERGING TRENDS IN EMPLOYMENT AND LABOR LAW:

LABOR-MANAGEMENT RELATIONS IN A GLOBAL ECONOMY"

Tuesday, October 8, 2002

Subcommittee on Employer-Employee Relations
Committee on Education and the Workforce
U. S. House of Representatives

Washington, D.C.

The Subcommittee met, pursuant to call, at 1:36 p.m., in Room 2175, Rayburn House
Office Building, Hon. Sam Johnson, Chairman of the Subcommittee, presiding.

Present: Representatives Johnson, DeMint, Boehner, Ballenger, McKeon, Tancredo, Tiberi,
Wilson, Andrews, Kildee, Rivers, and Tierney.

Staff Present: Stephen Settle, Professional Staff Member; Loren Sweatt, Professional Staff
Member; Dave Thomas, Senior Legislative Assistant; Ed Gilroy, Director of Workforce Policy;
Jo-Marie St. Martin, General Counsel; Kevin Smith, Senior Communications Counselor; Patrick
Lyden, Professional Staff Member; and, Deborah L. Samantar, Committee Clerk/Intern
Coordinator.

Peter Rutledge, Minority Senior Legislative Associate/Labor; Camille Donald, Minority Counsel,
Employer-Employee Relations; Michele Varnhagen, Minority Labor Counsel/Coordinator; and,
Dan Rawlins, Minority Staff Assistant/Labor.

Chairman Johnson. A quorum being present, the Subcommittee on Employer-Employee
Relations will come to order.



OPENING STATEMENT OF CHAIRMAN SAM JOHNSON,
SUBCOMMITTEE ON EMPLOYER-EMPLOYEE RELATIONS,
COMMITTEE ON EDUCATION AND THE WORKFORCE

Good afternoon and welcome. We appreciate you all being here. As all of us know, 29
West Coast marine terminals have not been operating over the past week. They closed because of a
labor dispute between the Pacific Maritime Association and the International Longshore and
Warehouse Union. This maritime association represents steamship lines and runs the terminals
currently out of operation. The union exclusively represents all the labor used to load, unload and
otherwise move cargo from the ships that dock at these terminals.

What does this mean, and why should we care?

Each shipping container at these ports holds a part of the national economy, from produce
to computers, spare auto parts to lumber, consumer electronics and retail items to grain and wheat.
Any household good imported for an American store shelf can be found stuck in these containers.

It is estimated that many, if not most, Members of Congress represent businesses, retailers
and industries that either have been or soon will be affected by the closure of these terminals. The
dispute is estimated by some to cost America's economy as much as $1 to $2 billion per day. With
so many workers laid off in the last year, why should it be up to one union and association to
determine additional layoffs and unemployment?

This is about free enterprise. This dispute is a blatant attack against the freedom of all
American workers and the benefits of the American economy. Constituents asking what, if
anything, can Congress do to see that commerce returns to normal have personally contacted me.
My guess is that most of you have been contacted, too.

Companies, small, medium and large, eagerly await their fall, winter and holiday
merchandise, while agricultural goods spoil on the ships and docks. Businesses can't stock their
shelves if they don't have the product. Unfortunately, some of these items have already been
advertised, and now retailers have to explain to customers why they don't have the product. So is
there anything we can do to ensure that Americans return to work and that our industries and
economy no longer suffer?

It goes without saying that Congress can pass legislation tailored to end this labor dispute.
But as you know, the United States Congress has a long-standing precedent to remain neutral in
disputes between employers and employees. That is why I am pleased that President Bush has
used a provision under the National Labor Relations Act to set up a board of inquiry to look into
the dispute. The board of inquiry, hand-picked, told the White House that the labor standoff
between the West Coast longshoremen and shippers has no chance of ending soon, handing Mr.
Bush the ammunition to seek a court injunction to end the shutdown.

If it is determined that the labor strike will “imperil national safety and health”, the
President is authorized to direct the Attorney General to seek an injunction that would provide an



80-day cooling off period, commonly referred to as the Taft-Hartley injunction. Members of
Congress continue to struggle to get more facts about the impact that this labor dispute is having on
our national economy and the safety and health of all our citizens.

Having said that let me share with you what we hope to learn today.

Now that the President has used his authority, many of us want to know whether this type of
action is enough, or whether Congress needs to contemplate additional action to ensure a free flow
of commerce. The benefits of this economy must not be broken because of the interests of a few,
whether it is labor or management. Understandably, it is prudent that responsible legislators
recognize before we act whether Congressional action will be effective or needed.

We will begin the process of getting those answers with the information provided by our
first panel. Our second panel today has the opposite concern with labors' failed attempt to
unionize; they have redirected their efforts overseas. Today’s hearing originally stemmed from
questions regarding domestic labor disputes and how international pressure points are increasingly
used to force employers to agree to labor demands, even if it means putting our laws on trial in
foreign countries.

It is no secret that corporate campaigns have recently become the key weapon in the AFL-
CIO's recommended arsenal of tactics. Unlike more traditional elements of the bargaining process,
corporate campaigns center on image management; that is, the objective of these companies is to
make the employer look bad in the public eye. Their goal is to move the targeted employer toward
an unfavorable image with very high visibility. We will learn more about these general smear
tactics, but our true interest is how these negative campaigns have spread into the global
marketplace.

In the 1930s, 40s and 50s, when most of our labor laws were written, the use of
international boycotts or international public relations campaigns as a tool to influence bargaining
and organizing were unheard of. Now, thanks to the Information Age, they are common. I believe
this is something Congress needs to learn more about and perhaps find out if it is an issue that
demands legislative action or not.

WRITTEN OPENING STATEMENT OF CHAIRMAN SAM JOHNSON,
SUBCOMMITTEE ON EMPLOYER-EMPLOYEE RELATIONS, COMMITTEE
ON EDUCATION AND THE WORKFORCE — SEE APPENDIX A

Chairman Johnson. I thank both panels of our fine witnesses who have come today.

I would now yield to Mr. Kildee for any comments he might like to make.



OPENING STATEMENT OF CONGRESSMAN DALE KILDEE,
SUBCOMMITTEE ON EMPLOYER-EMPLOYEE RELATIONS,
COMMITTEE ON EDUCATION AND THE WORKFORCE

Thank you, Mr. Chairman, for yielding to me. I want to welcome today's witnesses on
behalf of the Ranking Member, Mr. Andrews, whom we expect shortly, and myself. I especially
want to thank Max Vekich on the first panel and Kathy Krieger, who will be on the next panel, for
being here this afternoon on rather short notice.

We will hear from two panels today on two different subjects. The first panel will discuss
the West Coast dock lockout, a labor dispute in which a conglomeration of international employers
has locked out American dock workers on the West Coast in order to obtain a contract that will
give the union no voice at all as to how much work will be available to its members.

The second panel will discuss concerns by American employers that efforts by international
unions in support of American unions, even in instances where the American workers in question
have been denied any meaningful ability to organize, are somehow unfair or dangerous.

Mr. Chairman, I cannot help but be struck by the obvious contradiction that the two panels
present. International employers are to be defended in their efforts to undermine the wages and
living standards of American workers, and American workers are to be criticized for seeking
international support to raise their wages and living standards. The only consistency about this
hearing would seem to be our desire to undermine the wages and living standards of American
workers.

I look forward to today's testimony. Both issues under discussion today raise serious
questions that will have significant ramifications for what kind of future American workers will
face. While it is very probable that my own position on these issues is quite different from those of
Chairman Johnson, nevertheless I think we are performing an important service by publicizing
these alternative visions of our future.

Mr. Chairman, I yield back the balance of my time.

Chairman Johnson. Where else but in America can we agree to disagree?
Mr. Kildee. That is right. It is a great country.
Chairman Johnson. Yes, it is.

I am going to limit the opening statements to the Ranking Minority Member, and myself
and if other Members have statements, they can be included in the record. With that, I ask
unanimous consent for the hearing record to remain open 14 days to allow Members' statements

and other extraneous material referenced during the hearing to be submitted.

Hearing no objection, so ordered.



In addition, I have a letter here from Congressman Boozman of Arkansas that I would like
to enter into the record. Without objection, so ordered.

We have two panels, and I will begin by introducing the first panel. Our first witness today
is Ms. Katherine Lavriha. She is Senior Vice President of Government Affairs for the International
Mass Retail Association. Our second witness will be Mr. Max Vekich. Mr. Vekich is a member of
the International Longshore and Warehouse Union.

I will now yield to the gentleman from North Carolina for the purpose of introducing our
last witness on the first panel. Mr. Ballenger, you are recognized.

Mr. Ballenger. Thank you, Mr. Chairman.

I am pleased to introduce today Mr. John Jokinen, Chief Executive Officer of E.J. Victor
Furniture Company, a furniture manufacturer from my “neck of the woods”, Morganton, North
Carolina. Privately owned, E.J. Victor employs about 300 talented artisans and associates. E.J.
Victor readily adapts to market changes while manufacturing the highest quality furniture, hand-
crafted to perfection. Mr. Jokinen is well qualified to enlighten the Subcommittee about the
economic impact of the West Coast port shutdown, and we are delighted to have him with us today.

Thank you.
Chairman Johnson. Thank you, Mr. Ballenger. I appreciate the introduction.

Before the witnesses begin their testimony, I would like to remind the Members they will be
asking questions of the witnesses after the complete panel has testified. In addition, Committee
Rule (2) imposes a 5-minute limit on all questions and a 5-minute limit on your testimony. You
will see a green light, and with one more minute left a yellow light. Having said all that, Ms.
Lavriha, you may begin your testimony.

STATEMENT OF KATHRYN LAVRIHA, SENIOR VICE PRESIDENT OF
GOVERNMENT AFFAIRS, INTERNATIONAL MASS RETAIL
ASSOCIATION, ARLINGTON, VA

Good afternoon. My name is Katherine Lavriha, and I am the Senior Vice President of
Government Affairs for the International Mass Retail Association. Thank you for the opportunity
to come before you today and discuss the impact that the closing of the West Coast ports has had
on the mass retail industry.

IMRA is the leading alliance of retailers and their product and service suppliers. IMRA
members represent over $1 trillion in sales annually and operate over 100,000 stores,
manufacturing facilities and distribution centers nationwide.



Virtually all of IMRA's members depend on global commerce and the maritime
transportation system. Trans-Pacific trade is essential to the consumer goods industry. Retailers
and their suppliers import finished products and food; suppliers and consumer product
manufacturers import parts for production. In addition, many IMRA members, both retailers and
suppliers, export consumer products and food to markets abroad and to Alaska and Hawaii.

Over the last 20 years, the consumer goods industry has made a significant investment in
just-in-time delivery of parts, finished products and food products. In fact, driving time out of the
supply chain has been a major focus of cost-cutting efforts of U.S. industry. Today manufacturers
regularly keep no more than 2 weeks of critical parts on hand. Retailers, especially those in the
fashion business, can no longer afford to carry large inventories. Their suppliers face strict
delivery deadlines and can face lost orders if delivery dates are not met.

For this reason, the current situation on the West Coast stocks has become a problem in
more ways than one. U.S. West Coast ports are significantly less efficient than their counterparts
overseas. The Port of L.A.-Long Beach, for instance, may be the world's third largest port, but it
does not even rank in the top 10 in terms of throughput. As trade expands, there are open questions
as to whether our ports can adequately manage the growth without serious congestion and pollution
side effects. I should also add that our seaports face a major new challenge in the face of the events
of September 11th in securing water borne commerce. One essential part in meeting these
challenges is the use of information technology. To date, many of the processes at our Nation's
ports use paper and pencils instead of hand scanners and computers because of the contract
between the PMA and the ILWU.

So it comes as no surprise that terminal operators, as represented by the PMA, have insisted
on changes in the current labor contract that would clear the way for the introduction of new
information technologies. For the ILWU, of course, new technologies potentially mean fewer jobs
and loss of jurisdiction. By now you are well aware of how the negotiations have progressed and
the reasons for why the PMA initiated the lockout.

What makes this struggle so problematic for those of us who are port customers is that it is
being waged coast wide by two entities that have monopoly control over the supply chain from
Asia. [ am not an expert in labor relations, so I do not know how we came to this situation where
only one labor contract covers commercial terminals in all 29 ports on the West Coast. Thirty
years ago, the last time we had a strike on the West Coast, this monopoly posed a significant
problem, but it hardly brought the economy to its knees.

Today that is no longer the case. This dispute, now in its second week, not only threatens to
take the U.S. economy into a double-dip recession, but also could well touch off a serious recession
in Asia. Let me address the impact on the retail sector. My written statement addresses some of the
other sectors being harmed as well.

The retail industry is virtually certain now to have a poor holiday season. Even if the ports
are reopened today, enormous costs have been incurred and will be incurred in the air shipping of
critical holiday merchandise. Other merchandise will miss its in-store delivery dates, meaning that



holiday merchandise will arrive late just in time to be marked down.

There are only two ways to reopen the ports: First, the private parties in this dispute could
agree to a new contract. Second, that a second method for reopening the ports is the use of the Taft-
Hartley Act, which the President is moving forward with.

In closing, this situation raises some serious issues that Congress must address in the future.
The maritime transportation system must receive more attention on Capitol Hill. IMRA has no
specific legislative recommendations at this time, but it strikes me that a labor contract that covers
every port on our West Coast poses significant future risks to our economy. The government
regularly disciplines this kind of monopoly power, and we would urge Congress to consider
whether there are some actions that are needed in this case.

Labor contracts on the East Coast are not structured in this manner. If we had a labor
dispute on the East Coast, it would affect only a single port and provide alternatives that would not
shut down commerce entirely.

I thank you for this opportunity to present our views to you today. Thank you.

WRITTEN STATEMENT OF KATHRYN LAVRIHA, SENIOR VICE
PRESIDENT OF GOVERNMENT AFFAIRS, INTERNATIONAL MASS RETAIL
ASSOCIATION, ARLINGTON, VA - SEE APPENDIX B

Chairman Johnson. Thank you. We appreciate your testimony.

Mr. Vekich.

STATEMENT OF MAX VEKICH, PRESIDENT, INTERNATIONAL
LONGSHORE AND WAREHOUSE UNION, LOCAL 24, COSMOPOLIS, WA

Thank you, Mr. Chairman, and Members of the Subcommittee on Employer-Employee
Relations. My name is Max Vekich, and I am here on behalf of my 10,500 locked out brothers and
sisters of the International Longshore and Warehouse Union. I am President Of Longshore Local
24 in Washington State.

It has been 11 days since our employers locked the gates to the West Coast ports and
refused to allow us to go to work. Our employer, the PMA, is a conglomeration of maritime
corporations. Ninety percent of PMA members are foreign companies. We are incensed that the
PMA has such low regard for American workers, consumers and businesses, that they would bring
shipping to a standstill and threaten the U.S. economy for no good reason.



As you know, the President has begun the process of invoking Taft-Hartley. We are
opposed to the implication of Taft-Hartley. We had hoped that the President would have signaled
his support for the collective bargaining process. The PMA started negotiations last May by
repeatedly threatening to lock out our members if we do not capitulate to their demands. Their
whole bargaining strategy centered on presidential intervention. If we allow them to get away with
this cynical strategy, then collective bargaining in this country is imperiled.

Last Sunday the PMA reneged on tentative agreements they made the previous day on the
issue of technology and the role of workers and the implementation of that technology. The
Federal mediator, on behalf of President Bush, tried to broker a deal to get the ports open while the
ILWU and the PMA continue to negotiate. The ILWU accepted a 7-day extension of the old
contract without preconditions. The PMA rejected the mediator's deal. The members of the ILWU
want to get back to work. We do not want to see any more workers, consumers or businesses
harmed by the PMA's irresponsible lockout of American workers. The PMA apparently believes it
can get this administration to do what it cannot accomplish at the bargaining table. This is the only
reason they continue to refuse to deal honestly with the union.

Last week, the union achieved some success in terms of moving cargo. The union
successfully pressured the foreign-dominated PMA to move United States military cargo for our
troops overseas. The union pressured the PMA to move cargo and essential supplies to Alaska and
Hawaii, two States completely dependent on ocean transportation.

And right now the ILWU is asking the PMA for the same for Guam. The ILWU bypassed
the Stevedoring Services of America when they refused to dispatch longshore workers to help
move baggage from stranded cruise vessel passengers. We helped move the baggage for these
stranded passengers anyway. The ILWU is also placing pressure on the PMA to move agricultural
products, particularly perishable items and grain. The PMA does not care how much our farmers
are suffering due to their irresponsible lockout of American workers. They are only interested in
achieving their negotiating goals.

The PMA has demonstrated its complete disrespect for workers and the American people
by not taking this process seriously. They went so far as to bring armed thugs to a Federal
mediation session. They refused to meet the union halfway on technology and jobs. They
attempted to gain leverage in return for moving essential cargo. This is not bargaining in good
faith.

For the two years preceding contract negotiations, the PMA repeatedly said that the [ILWU
would slow down work when the contract expired in order to gain bargaining leverage. My
brothers and sisters had other ideas. In a sign of good faith and a great concern for the economy,
we did not slow down. ILWU members set records for cargo movements in the West Coast ports
in June, July and August.

As a consequence of the increased cargo volume, the number and severity of accidents on
the job increased. In response to the high number of accidents, the ILWU instituted a safety
program that urged members to adhere to all safety regulations in our safety code that was part of
the current contract. The critical safety regulations were agreed to by the PMA and the ILWU.



The CEO of the PMA reportedly threw a temper tantrum and decided to shut down West Coast
commerce because of the safety program.

Five of my union brothers, Rudy Acosta, Richie Lopes, Jr., Dick Peters, Mario Gonzales,
and John Prohorroff, were killed on the job over the course of the last seven months. They did not
go home to their families at the end of the workday. In 2001 there was not one fatality involving
longshore workers in West Coast ports. In 2002 there has been five to date. Yet the ILWU is
accused of a slowdown, and West Coast commerce is brought to a halt in response to a safety
program?

Our job is the second most dangerous in the country, right behind mining. We have a
strong union and we have been able to negotiate good contracts for the working men and women of
the ILWU. We do not apologize for raising the standard of living for working families, but one
needs to be accurate when we talk about the average salary of a longshore worker. The PMA
claims to the media that the average longshoreman makes $106,000, but on page 62 of their 2001
report, they listed the average income as $80,088.

On September 20th, 2001, the union's Labor Relations Committee proposed that the union
employer work together to beef up security at West Coast ports as a result of the new threats of
terrorism to our Nation's ports. The employer group has objected to every program that the union
has proposed to truly enhance port security. The union proposed that all marine terminals institute
and build on the kind of security for containers that the American President Lines performs. On the
other hand, marine terminals managed by the Stevedoring Services of America, including terminals
that handle China Ocean Shipping Company vessels, perform no security checks of containers. We
think it is vital to the American people to check containers. Our employers are desperately trying to
kill any user fee to help pay for the security that they have failed to provide for the American
people.

Finally, we ask Members of Congress to recognize who has done their duty here - American
workers. The working men and women of the ILWU stayed on the job until they were locked out.
The ILWU worked in good faith with the Federal mediator and agreed to his suggestions, like the
7-day extension. All American workers will be hurt if President Bush invokes Taft-Hartley. These
injunctions ostensibly promote a cooling-off period between workers and management, but in most
cases presidential interference only adds to a heating up of the conflict.

It is the members of the PMA that needed to be shamed into opening the docks to the
American workforce. The ILWU has acted responsibly. Thank you.

WRITTEN STATEMENT OF MAX VEKICH, PRESIDENT, INTERNATIONAL
LONGSHORE AND WAREHOUSE UNION, LOCAL 24, COSMOPOLIS, WA —
SEE APPENDIX C
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Chairman Johnson. Thank you, sir. We appreciate your testimony as well.

Mr. Jokinen.

STATEMENT OF JOHN VICTOR JOKINEN, PRESIDENT, E.J. VICTOR
FURNITURE COMPANY, MORGANTON, NC

Good afternoon Mr. Chairman and Members of the Subcommittee. My name is John Victor
Jokinen, and I am President of E.J. Victor Furniture Company, a small manufacturing company
located in Morganton, North Carolina. At the outset, I would like to express my appreciation to the
Subcommittee and to Representative Cass Ballenger for allowing me this opportunity to share our
company's concerns about the current labor dispute affecting ports on the West Coast.

About a dozen years ago, two business partners and I set out to establish a furniture
manufacturing company that would provide an alternative to the growing trend in our industry
towards high-volume manufacturing that too often minimizes the importance of hand
craftsmanship. When we founded E.J. Victor in 1990, we created a company that would be
committed to preserving time-honored construction methods used to create exquisite furniture for
the home.

We began with 33 employees, and we initially offered 15 pieces of wood and 10 pieces of
upholstered furniture in the style of English reproduction. Today we employ more than 250
associates in three plants, covering more than 360,000 square feet of manufacturing space. Our
current product selection includes wood furniture commonly known as "casegoods" in our industry
that is, dining room and bedroom furniture, upholstery, and smaller items known as occasional
furniture, such as coffee tables and end takes.

At E.J. Victor meticulous attention is paid to handpicking premium materials that go into
making our casegoods and upholstery items. Only the finest grade of hardwood solids and veneers,
finishing materials, fabrics and custom made hardware are used in our manufacturing process. As
a result, our products have found their way into homes not only here in the United States but also
abroad, particularly in Japan, Taiwan, Turkey, Saudi Arabia, Kuwait, Italy and Russia. We have
also been very fortunate to supply an assortment of furnishings to American embassies and
ambassadors' residences around the world, thanks to procurement opportunities available through
the U.S. State Department.

Despite our export distribution channels, the unrivaled work of our skilled artisans and our
strong commitment to manufacturing the highest quality furniture, we are not immune from
competition. The global economy that imports from the Pacific Rim and other sources has exerted
tremendous pressure on smaller manufacturers like us who are often torn between preserving a
dedicated local workforce and bringing in furniture products from offshore sources in order to
remain competitive.
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As a business decision, we concluded that the best way to remain competitive and retain our
employees, particularly as the economy slid towards recession, was to begin importing a small
segment of our product line made up of those occasional pieces that I mentioned earlier, as well as
a collection of decorative accessories such as lamps, wall art and ceramics. Today imports
represent roughly 25 percent of our overall product line, with the remaining 75 percent
manufactured in our three North Carolina facilities. It is because our company depends on both
imports and exports that I am appearing before you today to discuss current work stoppages
affecting ports on the West Coast.

The situation is made all the more critical for the domestic furniture industry, because this
dispute comes at a time when thousands of home manufacturers like us are preparing for the fall
International Home Furnishings Market, which begins next week in High Point, North Carolina. If
you are not familiar with what Market is all about, I can tell you that the twice-annual trade show is
the single most important event for the furniture industry. More than 3,000 home furnishings
manufacturers gather in High Point each April and October to exhibit their new products to more
than 83,000 retail store owners, interior designers, architects and other design professionals from
all 50 States and 110 foreign countries. Because almost half of the U.S. furniture sales are derived
from products imported from abroad, especially from the Pacific Rim, numerous manufacturers are
depending on their market samples to arrive in time for this major trade event. Failure to do so will
most assuredly be reflected in a marked decrease in sales orders. As a result, the furniture industry
can ill afford a prolonged disruption in the flow of goods both into and out of our Nation's ports.

We at E.J. Victor are especially concerned about the situation, because we roughly do 25
percent of our business at Market. That translates to nearly $3 million in finished furniture
products that we will not be able to ship over the course of the next 6 months. If our clients are not
able to see these Market samples firsthand, for example, we will not be able to ship our
domestically manufactured dining room tables, sideboards and china cabinets without the
accompanying chairs, which are brought in from overseas. What's more, we have just completed
construction of an additional 8300 square feet of display space at our permanent showroom in High
Point at a cost of $1.4 million. Without being able to transport our incoming samples from Long
Beach, California to High Point, the new addition will have little practical use when market opens
next week.

At the same time, our export operations are at stake in this dispute. At this time, we have
shipments of furniture products waiting to be loaded in Long Beach in outbound ships headed for
China and Japan. Exports contribute more than $2.5 million in receipts each year and are an
integral and growing part of our company's business.

Mr. Chairman, ours is a proud company. Our employees are dedicated professionals who
love their work and who put themselves into every piece of furniture we make. We are a small
company, among the few that have not closed down in Burke County, a rural area where
unemployment and limited economic development are already a challenge, and we feel very
strongly about remaining a predominantly domestic manufacturer, but we are not invincible. We
do not enjoy profit margins that will allow us to absorb the kind of losses that are certain to result
from a prolonged shutdown in West Coast port operations. Furniture manufacturing and retailing
is a very competitive business, one that requires us to constantly strive to innovate and modernize
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and adjust to every change in business consumer preferences. Because we operate in such a highly
competitive environment where consumers can choose from so many manufacturers, my greatest
concern is that if this work stoppage continues in its current form with no meaningful resolution in
sight, we will more likely face the unpleasant task of having to reduce our workforce, a step none
of us wants to take in our close-knit community.

It is my sincere hope that the Administration's decision to step in and assess the economic
consequences of the work stoppage will convince both parties involved that this dispute needs to be
resolved quickly before the cost of the national economy becomes larger and more pertinent. I will
admit, Mr. Chairman, that, too, I am not a labor relations expert, and I do not presume to have a
long-term solution to the particular dispute. What I am skilled at is running a manufacturing
business that employs dedicated, hard-working artisans and crafts people who use time-honored
techniques to create truly exceptional residential furniture. It is on their behalf that I ask for your
bipartisan support for bringing this dispute to a peaceful, productive and, might I add, quick
resolution.

WRITTEN STATEMENT OF JOHN VICTOR JOKINEN, PRESIDENT, E.J.
VICTOR FURNITURE COMPANY, MORGANTON, NC — SEE APPENDIX D

Chairman Johnson. Thank you for your testimony.

I wonder if I could ask a question of the unions. You indicated that salaries are much lower
than everybody says. Is it true your benefits package doesn't cost your employees anything and
that it averages around $42,000 a year?

Mr. Vekich. I think you will find that some of the benefits were counted twice in the calculations
and portrayal. We have a good benefits package, and we do not have a co-pay. But if I could
explain how we got there.

Forty years ago we made an agreement with our employers to embrace technology, called
the M&M agreement, or mechanization and manpower. In return for us adopting technology and
labor-saving devices, the employers made a promise to us that they would pay for health care for
the life of all the workers and their beneficiaries.

Chairman Johnson. Are they doing that?
Mr. Vekich. Yes, they are.
Chairman Johnson. Okay, but I understand that technology increases are part of the fight that is

going on right now. Why are you fighting technology improvements when some of the foreign
ports can unload at four, five, six, twelve times the rate you do?
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Mr. Vekich. Well, I think it has been overstated how many foreign ports actually can load faster
than we can.

Chairman Johnson. Well, let me ask the question differently. Is there technology out there that
would allow us to unload faster?

Mr. Vekich. The employer right now in our current contract can implement technological
changes. He can do it on his own, unilaterally. What we are asking for is not that we don't want
technology, because really technology has been our friend. It has allowed us to make money,
allowed our families to have good livings, allowed us to raise our standard of living.

At the same time we went from 100,000 people to 10,000 people in the last 40 years. So we
are not afraid of technology. You know, we have a lot of smart people that are very able, and I
haven't seen a person on the docks use a pencil and paper for 5 years. So most people I see are
busy punching in computers and using scanners. That is what I see as technology on the docks.

Chairman Johnson. What is the difference between our ports and Hong Kong that they say can
move four times what we do?

Mr. Vekich. Well, I think I have crane operators that I know in L.A. who can load as fast as
anybody in Hong Kong. Part of the problem is the skill levels of people. We haven't trained
enough workers, I don't feel, to do the real, highly skilled jobs, and there is a lot of competition for
those folks. It takes a while to learn how to move container cranes so you can load 50 loads in an
hour. You know, it takes some skill there to do that, and we have not had the training to keep up
with the demand.

Things are exploding in L.A. That place is booming. I work there and we are a very
mobile workforce. We work up and down the coast, and we go to wherever the work is. I would
think if you put a Hong Kong longshore worker group and an L.A. longshore worker group
together, I think we could show you we can load just as fast.

Chairman Johnson. Well, but the statistics don't indicate that you are doing that.

Mr. Vekich. Some of that is infrastructure, Mr. Chairman. Some of that is infrastructure and
much-needed improvements to the port. As far as the congestion in the port of L.A.-Long Beach
goes, a lot of that has to do with the roads and the rail-put getting out. It is hard. We need to invest
in our infrastructure. We need to invest a lot, and that is the major problem for more cargo and
throughput in the L.A.-Long Beach area.

Chairman Johnson. Do you ever consult with your brother unions like the Teamsters, for
example, who drive the trucks? I know they too are suffering from your walkout. Have you talked
to them about this?

Mr. Vekich. We have talked to the Teamsters. I am not International President. I couldn't tell you
what the conversations were, but we have had a lot of support from them. We would like to see
them also organized and unionize and those truck drivers given some benefits and be beneficiaries
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of the international trade, which isn't happening to date to a far enough extent.

Chairman Johnson. I would like to ask both of the others, when you knew this was coming why
didn't you try to arrange for an earlier shipment or a different kind of shipment? Is there some
reason?

Ms. Lavriha. Number one, we did inform our retailers of this, and so some of them were able to
increase some of their shipments, but as I reference in my testimony, we are trying to cut costs and
be more efficient with the just-in-time system so that we can pass on savings to consumers and be
more efficient. So we have pared down our inventories. We have pared down our warehouses to
save consumers' prices, and so to say that we can stock a lot of stuff, we don't have anywhere to put
it. And so it is a very different system than it was.

Chairman Johnson. Yeah. I understand the warehousing problem, but could you see this
coming?

Ms. Lavriha. We did see this coming. We did predict it. We alerted many of our members, but
many of their ships had already left the ports in Asia, and many of our ships are sitting out there in
the harbor with goods on them that are waiting to be unloaded. So the stuff that we had hoped to
get in is not available.

Chairman Johnson. Mr. Jokinen?

Mr. Jokinen. We anticipated some of the problems, and we got some of the goods that we had for
Market shipped on earlier shipments. But our only other solution would be to pay exorbitant
airfreight and these are sometimes fairly bulky items that just would have been too cost prohibitive.
So we rolled the dice and hoped that the settlement would be finalized by then.

Chairman Johnson. And there is no alternative transportation mode, I understand?

Ms. Lavriha. Well, we have one apparel retailer that has already spent well over a million dollars
to airfreight their goods in, because as you full well know, apparel fashion turns very quickly, and
so you have to move it very quickly. So they have already spent beyond what they are waiting on
the ports for in merchandise dollars to try and fly some stuff in. And other products are just too
heavy and just too expensive to do that.

Chairman Johnson. How about foodstuffs? Is there any way to rectify the problem of it rotting
on the dock?

Ms. Lavriha. That is a major challenge as well, and at this point we are trying to improve that, but
we have no solution for that at this time.

Chairman Johnson. Do you have any idea what the Congress could do to help? You know,
making a law doesn't always helps things. Sometimes it hurts.
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Ms. Lavriha. We are not here to ask you to make a law. We are here to urge the two parties, the
PMA and the ILWU, to get back to the table, to settle their differences, get a good contract and
reopen the ports so we can move our goods and put goods on the shelves for Christmas. That is all
we are here to ask you for today.

Chairman Johnson. Well, that is essentially what the board is going to recommend to the
President, but an 80-day cooling off period doesn't necessarily make things happen. Will you
engage in a slowdown if you have to go back to work?

Mr. Vekich. I think most of our members are happy to get back to work and they are looking
forward to the opportunity to get working again.

Chairman Johnson. At full speed?
Mr. Vekich. I am assuming so, Mr. Chairman. I am assuming so.

Chairman Johnson. I figured you would answer that way, and that is the right answer. Thank
you. I appreciate your testimony.

I will yield now to Mr. Kildee if he has questions.
Mr. Kildee. Thank you, Mr. Chairman.

Mr. Vekich, who bargains for the PMA, since most of its members are foreign-owned
companies? Who determines PMA's bargaining strategy and contract offers?

Mr. Vekich. Well, I am not an expert on the PMA, but to the best of my knowledge it appears that
the PMA is a nonprofit employer association, and they handle the bargaining along with an
executive committee and a board of directors. Now, foreign shipping companies dominate the
board of directors.

Mr. Kildee. Did the PMA improve its contract offers during the failed bargaining or mediation
process?

Mr. Vekich. It actually slipped. Their position slipped, and the last one we received was a lesser
offer. And so it has been eroding.

Mr. Kildee. What are the key remaining issues of the dispute now in the lockout?

Mr. Vekich. Well, you know, the union has offered basically to move ahead on technology issues.
Now, we are probably putting an end to up to 400 of our people's jobs through attrition and
retirement, and what we would like to secure is future jobs with technology.

There are basically about 50 to 100 planning jobs that we think should come to us that are
in the technological chain right now. We think those should be our jobs, because they are ship-
related, and we normally have done all the ship work. And so that is what we are after, but it is
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important, I think, for us to secure our future, even though it is a much lesser, more diminished
future.

But jobs are going to be lost in the long haul. We realize technology is going to change and
is going to reduce the need for our marine clerks, and we have accepted that. Our marine clerks
have accepted that. In fact, they have engineered the program that was put on the table to discuss
the technological changes on the docks.

Mr. Kildee. The General Motors Corporation several years ago in my district completely rebuilt
an assembly plant, and it was a very high-tech plant, and they had joint committees with the United
Auto Workers and General Motors to work that out. Has PMA worked closely with you involving
your members in the technological changes?

Mr. Vekich. First, they relied on us to put the technological changes on the table. We kept asking
them what they would like. We would welcome working, Mr. Kildee, with the PMA in the future
for our industry. We would like to be at the table and jointly agree and jointly move forward on
technology. It is our future. We recognize that.

Mr. Kildee. I think that is true, the ILWU did the same thing, too. I think unions recognize that
technology is here, and it is generally good if management sits down and involves the workers.
Very often the workers see things on a day-by-day basis and know what technology will help both
labor and management, and the UAW and GM have had a good record on that, and I would hope
that they could replicate that in your situation there.

Ms. Lavriha, in your testimony you state that the workers should agree to a day-to-day
contract extension. I think this weekend the workers agreed to a 7-day extension, but the PMA
refused. Do you know why the PMA refused that 7-day extension?

Ms. Lavriha. I do not.

Mr. Kildee. Mr. Vekich, do you have any idea why?

Mr. Vekich. I couldn't speak for the PMA, but I think they felt they had a superior bargaining
position. At that point in time, I think they wanted to push it into presidential intervention.

Mr. Kildee. They may from the beginning have hoped that the Taft-Hartley injunction would be
imposed and that would be the solution rather than acting in good faith collective bargaining.

Mr. Vekich. That is how it looks on the docks.
Mr. Kildee. Okay.

Ms. Lavriha, the PMA has locked down the workers and shut down the West Coast ports
right now, and you suggest that we should consider forbidding the union from having a single

contract on the West Coast. Shouldn't we, if we were going to consider that, consider requiring
each port to be separately and independently owned? I mean, you have one contract, and it is not
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just the union. When you have a labor dispute, it is both union and labor-management involved in
the dispute. Is it your contention that it is only collective activity by workers that poses a threat and
not collective action by employers?

Ms. Lavriha. I don't really feel that I can respond to that, other than that we feel that really both
sides should have the opportunity to decide what is best for them, and at this point we are not
taking a position on either side. We don't know enough about it, but we think that both sides
should be able to work out how they want to operate the ports on the West Coast.

Mr. Kildee. Well, I will conclude, Mr. Chairman. But I really feel that when management
recognizes that there are long-term interests, it is better to settle through the collective bargaining
process rather than bring the Federal Government, and the Federal courts into it. It is really in the
long-term interest of the country too, rather than having an imposed settlement and an injunction.
So I would hope PMA would try to use the collective bargaining system in a better way.

Thank you, Mr. Chairman.
Chairman Johnson. Thank you.

Mr. Boehner, you are recognized.
Mr. Boehner. Thank you, Mr. Chairman.

As most of my colleagues on this panel know, I am one who doesn't really believe that
government ought to involve itself in a dispute between labor and management, that in the end the
two have to work together and come to some resolution. But I have read the report from the
President's board of inquiry with regard to this work stoppage, and I quote, “We believe the seeds
of distrust have been widely sown, poisoning the atmosphere of mutual trust and respect which
could enable a resolution of seemingly intractable issues. For example, the parties have been
unable to agree even on such matters as the length of a proposed temporary contract extension,
although both know that their standoff costs the Nation billions of dollars. We have no confidence
that the parties will resolve the West Coast ports dispute within a reasonable period of time.”

I think that is the point here. It is not about who is right or who is wrong. Our slightly
growing economy is being damaged severely, and millions of American workers, union and
nonunion, are about to see their own livelihoods come to a halt unless something is done to resolve
this issue to reopen the ports. And therefore, I am hopeful that the President will in fact invoke
Taft-Hartley to get the ports open again and allow the parties such time as needed to try to come to
some resolution of this.

Let me also say thank you to the three witnesses for coming here and sharing experiences in
terms of how this is affecting you. Mr. Vekich do we see any resolution here?

Mr. Vekich. Congressman, we have had labor peace on the West Coast docks for 30 years, and we
have always managed to reach a contract settlement. We haven't always liked each other, but we
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have always gotten a contract. So I am optimistic.

Mr. Boehner. With this work slowdown, and now possible lockout that is underway don’t you
feel that you are holding the rest of the American economy at hostage?

Mr. Vekich. We didn't start this fight. We were the ones locked out, and I think the media hasn't
gotten it quite right. They keep talking about a strike. There are no workers striking here. There
are workers who are locked out.

Mr. Boehner. Are you suggesting there wasn't a slowdown before the lockout began?

Mr. Vekich. You know, there are problems that various employers have with various employees,
and I really don't know. In my port, there was no slowdown that was going on. We were working
as normal.

Mr. Boehner. What do you think the prospects are for coming to an agreement?

Mr. Vekich. I think it is possible. I don't think they were that far apart. It sounds like they were
worlds apart, but my feeling was there wasn't that much separating them. I heard one amount of
money, $20 million that was separating the two parties.

Mr. Boehner. Over what period of time?
Mr. Vekich. On the technology issue, which seemed to be the major sticking point.

Mr. Boehner. If the President were to impose a Taft-Hartley back to work order, do you think that
would improve the prospects for coming to some agreement?

Mr. Vekich. I was a senior in high school when Richard Nixon imposed Taft-Hartley on my
family. We had been on strike for 90 days, and then we were out of work after the end of the Taft-
Hartley cooling off period for an additional 3 months. It didn't seem to help at that point in time.

I want to say, though, that my side, the union, felt very good about the Federal mediation
efforts. You know we really felt the Federal mediator, who was a Republican, had done a heck of a
job and had done his best to try to help things along. We had never gone to mediation before. You
need to know, this was a big change for us. We have always been a union that felt we could take
care of ourselves and we didn't need any of them. But going to mediation was a change. It was a
change into the modern era. You know, we are not afraid of technology, and now we are not afraid
of mediation.

Mr. Boehner. Well, if the President were to impose a back to work order, how would the union
look at this action?

Mr. Vekich. Well, I don't think there are any illusions here. I think we think it is coming.
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Mr. Boehner. But how would you feel about it if it happens?

Mr. Vekich. We are hoping that we can still use the Federal mediator, that he can still be
informed, because we think that that showed some prospects and some promise.

Mr. Boehner. You suggested earlier in your testimony that you believed that you are locked out
and you want to go back to work. If the President were to put you back to work, I have to think that
would make you very happy.

Mr. Vekich. If it prolongs this dispute further, and it puts us way past who knows when, and sides
tend to get more upset and more entrenched, it seems to me that prolonging the dispute doesn't
help. We would have stayed at the table and kept mediating and kept negotiating.

Mr. Boehner. But don't you and the PMA understand that the rest of the Nation's economy is at
risk while you are sitting there arguing?

Mr. Vekich. That is why we set records for cargo movement in the period of time I talked about,
June, July, August, because we are sensitive to the economy, and we are sensitive to our fellow
American workers.

Mr. Boehner. Thank you, Mr. Chairman.

Chairman Johnson. [ would like to remind the gentleman that we are at war, and it is not a very
good time to be having a strike or a work stoppage. The lockout and a strike are synonymous with
Taft-Hartley and can be used in either case. You know that.

Mr. Ballenger, would you care to question?
Mr. Ballenger. Thank you, Mr. Chairman.

Mr. Jokinen, you are a businessman. Basically I am a businessman, and I would like to ask
a question about problems like this. I don't know whether it makes sense, but if you had a chair leg
that you could produce in your own factory and you had a chair leg that you were having made in
China, recognizing that the labor costs are substantially different, why wouldn’t you get that chair
leg manufactured in Colombia, which would be an East Coast port? I realize it is hard to back off
and change your source of supply in a short period of time, but doesn’t the idea that this settlement
80-days from now may not be any better than it is right now make you think about that?

Mr. Jokinen. Well, Mr. Ballenger, we bring most of our things in ocean freight into East Coast
ports, even from China. The only time we utilize the Long Beach port is to utilize tandem trucking
opportunities, where it takes an ocean liner to go from Hong Kong to L.A. about 10 days and then
about 3 days to be trucked across the country.

When the time element is not such an essential ingredient as it is today because of Market,
we generally get goods in about 33 days all the way from China to Charleston and then trucked
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across the Southeast.
Mr. Ballenger. Is it basically cheaper, then, to go through the Canal? Is that what you do?

Mr. Jokinen. Well, we are not a huge importer. We don't bring in 200 containers a year like some
furniture manufacturers do. Our contracts are more lucrative for the shippers, and we just have to
rely on the best time frame to get them. I don't know how many of them use the Panama Canal,
honestly.

Mr. Ballenger. But you are shipping across the Pacific to East Coast ports?
Mr. Jokinen. We are.

Mr. Ballenger. Ms. Lavriha if your organization would look at it very seriously for some certainty
in delivery, it might make some sense on your part to do what Mr. Jokinen is doing and pay a little
bit more to use a port on the East Coast that has many union contracts so that you would have a
variation in possibilities of delivery. In case you had a strike at New Orleans, you could come into
Charleston. With a truck in Charleston, you could come into Baltimore. Does that make sense?

Ms. Lavriha. It certainly makes sense, and as we were preparing for this inevitability, we did
move some things to the East Coast ports. Right now, though, with the length and time that the
West Coast has slowed down, the East Coast ports have refused any further shipments. Soina
sense, we really have no place to go.

Mr. Ballenger. You say they are full?

Ms. Lavriha. They are absolutely full, and they are moving as fast as they can to empty the
containers and move them across the country. But you have to understand with L.A. and Long
Beach and the West Coast ports, that is a lot of containers that move through there. So it has been
very, very challenging to find a place to take the containers that we have.

Mr. Ballenger. Mr. Vekich, you said PMA is foreign owned. Who are they? Are they Chinese?
Who are they?

Mr. Vekich. There are 83 or 84 members of the Pacific Maritime Association. I believe 7 to 9 are
U.S. companies, and the rest are foreign; Chinese, Japanese, Korean, and European.

Mr. Ballenger. It seems to me it would behoove us somehow when you can see a bottleneck
building, that somewhere along the line if I were an investor or a port manager, if I can't get
delivery of my product in a pretty solid manner, common sense says the best thing to do is to find
service somewhere else. Hutchinson I know is buying ports all over the country, and I don't know
whether they are involved in PMA. They may be.

I don't know whether the PMA thinks about that or the longshoremen think about that. I
represent a part of the country loading for textiles, and somewhere along the line we found out that
if people can buy the product somewhere else, they will do it. I am sure Ms. Lavriha that sadly you
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buy a great deal of your products in China, that you used to buy it in the United States. If I were a
longshoreman, I would start reading the handwriting on the wall. The same thing could happen to
you that has happened to our textile industry.

Mr. Vekich. Mr. Ballenger, unfortunately for trade in this country even when this dispute is
solved, and I am sure it will be favorably solved for both sides, you are still going to have problems
at the West Coast and East Coast ports. And part of the problem is created by this great idea of
just-in-time delivery. The warehouse now is the container, and there needs to be more incentive to
move those containers along. The retailers like to store the containers on the dock, and there isn't a
big hurry to push them off a lot of times. And that has added to the congestion in our West Coast
ports.

Mr. Ballenger. Let me say one thing. If Mr. Jokinen thinks very seriously about what is going on,
I might even be for your strike. You could generate new business in the furniture industry in North
Carolina where you wouldn't have to buy anything overseas, and think of all the textile industries
that we could rebuild in North and South Carolina. If you just stay out on strike a little bit longer,
you might regenerate the jobs that we have lost.

Thank you, Mr. Chairman.
Chairman Johnson. We are going to strike more and more cotton in Texas, too.

The Chair recognizes Mr. Andrews. Do you care to question?
Mr. Andrews. I do. I want to thank Mr. Kildee for his indulgence in attending the first part of this
hearing. I know he has left now. I was involved with the matter that is on the floor with respect to
the situation in Iraq. I also thank the Chairman, Mr. Johnson, for his indulgence, and I apologize to
the witnesses for not being here to hear their testimony.

Mr. Vekich, are your members on strike?

Mr. Vekich. We are locked out, Mr. Andrews.

Mr. Andrews. And it is my understanding that the amount of cargo that your members handle
went up rather significantly in the 3 months prior to September the 1st. Is that right?

Mr. Vekich. That's right. Actually from January on, in each region of the West Coast, there are
increasing volumes every month.

Mr. Andrews. And when did negotiations begin on this agreement that is in dispute, or this
possible agreement that is in dispute?

Mr. Vekich. May 16th.

Mr. Andrews. So negotiations began on May the 16th. Between May 16 and September the 1st,
did your members handle more cargo or less cargo than they had in a similar period of time last
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year?
Mr. Vekich. My understanding is more cargo.
Mr. Andrews. Now, what happened on the 1st of September?

Mr. Vekich. On the 1st of September, we had continued to negotiate. We raised the issue about
safety concerns with the employers. We were on 1-day extensions from July 1%, and on
September 1% it wasn't getting anywhere. We thought we would be 1-day extensions into infinity,
and it was time to give attention to this issue. Five of our members have been killed on the job. It
was time to reinstitute our safety program and stop pressure because of the contract situation, and
go back to the normal way of enforcing safety regulations on the docks. That is what happened.

Mr. Andrews. Did your members stop handling cargo on September 1%?
Mr. Vekich. Not at all.

Mr. Andrews. In your opinion, and I realize this would be subject to some dispute, did they
violate the terms of the agreement that existed in any way?

Mr. Vekich. Not in my opinion.

Mr. Andrews. Well, tell me the kinds of things that they did. It has been described by one of the
witnesses as work to rule. I don't think you used that phrase probably. But tell me some of the
things that your members changed or insisted on after September the 1st.

Mr. Vekich. Well, one of the big problems is the speed limit on the docks in the container ports.
You know, a lot of times it is 15 miles an hour in many places, and 20 in some. But because of the
volume of traffic, we are encouraged and pressured to drive 40 to 45 miles an hour pulling a 40-
foot container. And the problem with our industry really is everything is so big now. The cargo
containers are big, the vehicles move fast, the pieces of equipment that move the big cargo
containers are huge. I mean if there is a mistake, there just isn't a whole lot of room for error. If
you are hit by something, you are really messed up.

Mr. Andrews. Now, there is a Federal mediator involved in this dispute; is there not?

Mr. Vekich. That is right.

Mr. Andrews. When did the Federal mediator become involved in the discussions?

Mr. Vekich. My understanding was the Thursday or Friday. He has been monitoring the
discussions, and he had been on site, and he has had informal talks with the parties before he

actually entered into mediation.

Mr. Andrews. So the Thursday or Friday after September 1st?
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Mr. Vekich. I will have to get that information to you. I don't know the exact time line.
Mr. Andrews. Okay. But it has been a few weeks.
Mr. Vekich. Yes.
Mr. Andrews. Now, I assume that both sides have met with the mediator and tried to discuss a
solution to the problem; is that right? And I think you told us in your testimony that the mediator
proposed a 7-day extension of the existing contract. When did he propose that?
Mr. Vekich. It was last weekend.
Mr. Andrews. And did the union accept that proposal?
Mr. Vekich. Yes. We accepted it without condition.
Mr. Andrews. So the union agreed that it would work under the terms of the existing contract for
7 days, I assume continue to meet with the employer and with the mediator during the 7 days, and
try to work something out.
Mr. Vekich. That is correct.
Mr. Andrews. What was the employer's response?
Mr. Vekich. It was, as I understand, a flat refusal.
Mr. Andrews. I don't dispute the testimony on the economic consequences that we have heard
from either of the other witnesses. Clearly the amount of cargo and the importance of the cargo
that flows through the west coast ports are awfully important to this country's economy. But I
would put on the record my own concerns about the indication of this extreme Federal remedy to
interfere in the collective bargaining process where it appears that one of the parties, the union, has
agreed to keep working during this time, at least for 7 days, and continue the discussion. And I
would urge the parties involved in the dispute to take another look at that 7-day period. Thank you.
Chairman Johnson. Thank you. I would hope they could get together as well.

The Chair recognizes Mr. McKeon.
Mr. McKeon. Thank you, Mr. Chairman.

I have been a member of a union, and I have been on the other side negotiating with the
unions, but I have never been in this kind of a situation where it impacts the economy of the Nation
as a whole. I understand the President's reluctance to invoke Taft-Hartley, but it seems to me the

pressure is building with the economy. After reading this report I understand that at 4 o'clock today
he is going to have a news conference and take steps to invoke Taft-Hartley, and I would support
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him in that.

I think, given the nature of the problem, the poisoning of the atmosphere and so forth, it
probably is good to have a cooling off period, and I hope that both sides will come together in the
spirit of trying to work this out for the good of themselves and the country.

That is an important part of this meeting, but also we want to focus on the economic impact
for the retailers and manufacturers that haven't been able to move their products, which we have
heard could have a $2-billion-a-day impact on our economy. Ms. Lavriha, how long do you think it
will take to catch up in the retail industry if the injunction is issued and work resumes on the
docks?

Ms. Lavriha. For every day that the port is closed, it takes 5 to 7 days to clear up the backlog. We
are getting precariously close to the holiday season, and we are looking at a number of weeks and
possibly months to get this port cleared and reorganized to operate at total efficiency. I think what
Mr. Vekich is saying is the fact that with things backed up there now, we are hearing that
containers are put in places just to stack them, and that will be a safety issue if things don't reopen.

Mr. McKeon. Were they taking them off the ships and then just putting them wherever they could
fit on the dock, or did everything stop? It sounds like you are saying that partly it stopped and
partly it didn't.

Ms. Lavriha. There are ships waiting in the harbor to be unloaded.

Mr. McKeon. Iunderstand that. If everybody gets in line, I don't know why there would be an
inordinate amount of containers on the docks that are backed up if they stopped everything evenly

at the same time.

Ms. Lavriha. They had a slowdown. Nothing was loaded. And so during a slowdown, when you
went to a 50 percent productivity rate, a lot of things just backed up.

Mr. McKeon. So if the President orders the Attorney General to go to the court this afternoon,
when will we begin working again on the docks?

Mr. Vekich. I am not an attorney. I couldn't tell you how this all plays out. My understanding is
that hiring halls are staffed, and we have been ready. We have been ready for 11 days to go back to
work. All they had to do was order gangs. And we loaded military cargo. We have been loading
Alaska and Hawaii. We have been loading as this has been going on.

Mr. McKeon. So if he does order this, this afternoon, you could go back to work tomorrow?

Mr. Vekich. I would think that is possible.

Mr. McKeon. And if that happened, would you resist that?
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Mr. Vekich. We have been trying to be part of the process here, and we want to resolve this
problem. We want a contract. This is all about a contract. That is what we want, to protect our
members, to ensure our jobs.

Mr. McKeon. And I think that would be our position. I think that would be the President's
position. I think that would be to the benefit of all.

So if you went back to work tomorrow, you could still get a lot of these goods in for
Christmas. Manufacturing, you are behind on that already. But the retailers, the merchandise that
is there, the food stuffs and things like that, the perishables, they are going to be gone, but the hard
goods that are there you could get in time for Christmas.

1 would think it would be beneficial to all of us if the President would invoke this, if you
would get back to work tomorrow and let those who were handling the bargaining get back to what
they are doing and move toward improving the outlook for the holiday season.

Before I came to Congress, I was a retailer, and I have been through strikes. We were in the
western wear business, and I can remember telling people, sorry, we are out of sizes. We can't get
them for you. And that was before we went to this type of retailing where you have it on the spot,
you wait and it comes. We had to wait. Our normal delivery was late. This just made it that much
worse.

But I hope that you will be able to get this resolved and move quickly back to work. I
understand both sides feel that they are under a lot of pressure, and it will play out to one or the
other's advantage. I hope that it will play out to both their advantages and get it resolved for the
better of the country. Thank you.

Chairman Johnson. Thank you, Mr. McKeon.

Let me insert a question here before we go on. I would like to ask both Ms. Lavriha and
Mr. Vekich, why it is going to make a difference if the President puts you back to work and you
start negotiating. Is the negotiating problem with the foreign aspect of that board that controls
PMA? One. And, two, do you think that we should protect our ports by requiring all American
participation in running those things?

Ms. Lavriha. Our bottom line is that we want the ports reopened, and we want both parties to
come back to the negotiating table. We felt that Taft-Hartley was the last resort, and we really
don't feel that that is where we wanted to be. We just want them both to get back to the table and
move forward.

Chairman Johnson. But Taft-Hartley doesn't have any influence on foreign participation. I’d like
to hear from you, Mr. Vekich. Do you have trouble negotiating because of the foreign input that is

in that organization?

Mr. Vekich. It would appear we have trouble in negotiating with all of them.
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Chairman Johnson. Okay. That is the answer I was looking for. You don't think it makes a
difference, in other words?

Mr. Vekich. You know, I don't think that “black hats” are one nationality or the other. It seems to
me the difficulty is collective.

Chairman Johnson. How many people are on that board?

Mr. Vekich. Ten, twelve. I will tell you, Mr. Chairman, next time I do this I am going to bone up
on PMA and know a lot more about it.

Chairman Johnson. We should have had them here. And we may do a follow-up hearing on
them.

Mr. Andrews. Mr. Chairman, if the Chairman would just yield, if I could add a follow-up,
because the Chairman and I had a discussion about this.

One of the concerns that I have, any of you can react to this, is that the principle behind
Taft-Hartley is that everyone at the bargaining table has a stake in the U.S. economy. We all have a
stake in the U.S. economy, and some extraordinary things sometimes have to be done in the context
of a labor dispute. If a significant majority of the employer board here is not American firms, their
stake in the U.S. economy is a little narrower than Taft-Hartley would contemplate.

Now, clearly they have an interest in moving the goods through the port to receive whatever
compensation, but the ripple effect that the rest of us are concerned about, that Ms. Lavriha has
testified to, is very true. Most domestic employers would have a stake in it because it would be
their customers and employees and so forth, and that is not the case here. And I do think it merits
some consideration as to whether Taft-Hartley remedies should be different when the employer on
the other side of the table is not a domestic employer.

Chairman Johnson. Mr. Tiberi, do you wish to question?
Mr. Tiberi. Yes.
Chairman Johnson. You are recognized for 5 minutes.

Mr. Tiberi. Yes, Mr. Chairman.

Mr. Chairman, I would like to submit an article from the October 6th edition of the New
York Times, “The Union Wins the Global Game” for the record.

Chairman Johnson. Without objection. Hearing no objection, so ordered.

Mr. Tiberi. Mr. Vekich, I will read a paragraph from this article, and I would like you to comment
on it:
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“In the past, management has often surrendered to the demands of dock workers, granting
them fat wages and benefits instead of enduring a strike or a slowdown. This time, officials with
the PMA, which represents port operators and shipping lines, shut 29 ports last week and locked
out the workers after complaining that the workers were engaged in a slowdown. The association
wants the right to introduce new technology to speed cargo handling, while the international
longshoremen want the remaining jobs to be under its jurisdiction.”

Can you comment on that?

Mr. Vekich. Yes. Right now the Pacific Maritime Association has the right to introduce new
technology unilaterally. It is in the contract. They have that right under the existing contract. The
question about some of the jurisdiction areas is what we are trying to work out. And as far as the
shipping companies giving anything that longshore workers wanted, part of the dynamic on the
docks is, of all those companies, they compete with each other. So a lot of the benefits that flow to
one group of workers or another has to do with those companies competing to get the best crane
operators, the best drivers. So they have been more willing, I think, in that regard to pay more for
talent, and that has driven some of this dynamic.

Mr. Tiberi. You mentioned, in answering a question from Mr. Andrews, I believe it was, that it is
about the contract. Isn't it about jobs outside the longshoremen and many union jobs as well?

As of yesterday my figures show a tally here of 5,400 American workers that have been laid
off thus far. In a California newspaper, it says that if the shutdown lasts another week or two, it
could take more than a month to unsnarl the backlog of idled or ruined goods, a delay that could
torpedo the holiday sale plans of a variety of retailers; within 3 weeks of a shutdown, it could force
companies in America to lay off nearly a quarter of a million jobs.

Knowing the current workers that are laid off, and the projected layoffs, isn't Taft-Hartley
the only way to go to save employees' jobs?

Mr. Vekich. You know, we were locked out, and we regret that those 5,400 people were laid off,
and it wasn't our call, and we didn't do that. And so we absolutely think that is part of the problem,
and we think it is a shame that that happened. We think it is a shame that our 10,500 people got
locked out also. So it looks to me like the PMA is responsible for 15,900 people unemployed right
now. That is my opinion.

Mr. Tiberi. If you were President, though, Mr. Vekich, and you were facing not only an economy
but also goods and services that over the next couple of months were going to be impacted, in
addition to possibly 250,000 employees around the country many of them your union brothers
losing their jobs because of this shutdown, what other options are there?

In front of you today is the board of inquiries report, which Chairman Boehner read. The
last line reads, “We have no confidence that the parties will resolve the west coast ports dispute
within a reasonable time.” What other option is there when this three-member board of inquiry
report is pretty direct, and you have on the other side over 5,000 layoffs so far and maybe another
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200,000 in the coming weeks. What other option is there?

Mr. Vekich. Well, Mr. Tiberi, as far as me being President, I spent eight years in the Washington
State Legislature, and I got my fill of politics there, and I have no illusions about answering
difficult problems. And any unemployed worker, any laid-off worker, any worker who is
underemployed, I think it is a tragedy, and it is a waste of a valuable asset in this country.

I am not qualified to comment on the rest of your statement. I see the world from my little
point of view and from my limited experience. Smarter people than I need to deal with that.

Mr. Tiberi. Mr. Chairman, can I have 30 more seconds for one last question?

Sir, this is something maybe within your purview. If what we have heard today is true, and
the President is going to ask that Taft-Hartley be invoked, what can we assume or what assurances
can you give as an official with the union that efficiency levels and worker productivity will
continue at an adequate level in the next 80 days?

Mr. Vekich. My feeling is a lot of my brothers and sisters want to get back to work. They don't
like it. When there have been beefs on the jobs, unofficially I will tell you, it is hard to get our
people to slow down, really. It really is. They have a work ethic that is, I think, unsurpassed. And
I think that we want a contract, and our workers want to be treated with respect. And that is the
bottom line. And I think we would like to see negotiations resume, and hopefully we can get a deal
before this 80 days expires. That is my hope.

Mr. Tiberi. Thank you.

Chairman Johnson. Thank you. I think we have discussed this as much as we can at this point,
and I have no further requests for questions for this panel.

I just want to thank you all so much for answering, and frankly I hope that we have
increased your understanding of what the United States Congress does. We are not here to chastise
anybody. We are interested in getting the facts and seeing if there is any reason for us to try to
legislate differently than we have. And, you know, the point of turning our ports over to a foreign
authority is something we may look into. I appreciate your comments, all three of you. Thank you
so much for being with us today.

Will the second panel please take their seats? Thank you for joining us today. I know that
you heard me talk about the timer lights, so I presume you are familiar with the green, yellow, and
red.

The first witness on the second panel is the Honorable Charles Cohen. He is a Senior
Partner at Morgan, Lewis & Bockius. Mr. Cohen is testifying on behalf of the United States
Chamber of Commerce. Our next witness is Dr. Herbert Northrup. He is Professor Emeritus of
Management at the Wharton School of the University of Pennsylvania. The next witness is Ms.
Kathy Krieger. She is the Associate General Counsel for the AFL-CIO. And our final witness
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today is Mr. Thomas Fairley. He is President and CEO of TRICO Marine Services, Incorporated.

Mr. Cohen, you may begin your testimony now.

STATEMENT OF CHARLES I. COHEN, SENIOR PARTNER, MORGAN,
LEWIS & BOCKIUS LLP, WASHINGTON, D.C., TESTIFYING ON BEHALF
OF THE U.S. CHAMBER OF COMMERCE

Chairman Johnson and Members of the Committee, I am pleased and honored to be here
today. Thank you for your kind invitation.

By way of introduction, I was appointed by President Clinton and served as a member of
the National Labor Relations Board from March 1994 until my term expired in August 1996.
Before becoming a member of the Board, I worked for the NLRB in various capacities from 1971
to 1979, and as a labor lawyer representing management in private practice from 1979 to 1994.
Since leaving the Board in 1996, I have returned to private practice and am a Senior Partner in the
law firm of Morgan, Lewis & Bockius LLP. I am a member of the Labor Relations Committee of
the U.S. Chamber of Commerce and Chair of its NLRB Subcommittee, and am testifying today on
behalf of the U.S. Chamber of Commerce.

The National Labor Relations Act was enacted in 1935 and has been substantially amended
only twice, once in 1947 and once in 1959. Nonetheless, the Act continues to strike the balance in
labor relations that its drafters intended. The Act guarantees important rights to employees,
employers, and unions. The fundamental precept in industrial democracy is premised on a majority
of employees in a collective bargaining unit freely selecting a union as their bargaining
representative. Because all employees in that unit are bound by the decision of the majority, it is
especially important that the employees are informed about the possible consequences of their
choice, and that their right not to be represented by a union be respected. Once a union is duly
designated, the Act provides a framework for both sides to work out, through collective bargaining,
the terms and conditions applicable to employees and collective bargaining units.

Recent times, however, have seen a remarkable shift caused in the labor relations landscape,
a shift caused in large part by the need for U.S. corporations to remain competitive in a global
economy. Although unions remain strong in many traditionally unionized industries, union density
has decreased precipitously to the point where only about 9 percent of the American private sector
workforce is represented by a union. Union leadership has been unable to combat this trend
through traditional methods, namely, union organizing campaigns and NLRB secret ballot
elections. Therefore, union leadership has turned to two other approaches.

The first approach unions have taken to combat their decreased density in American
industry is the use of corporate campaigns as a way of obtaining and then exerting their influence
over employees and over management. The corporate campaign is an alternative approach to the
traditional forms of expression by unions representing employees or by unions seeking recognition,
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namely, collective bargaining, picketing, and strike activity. Corporate campaigns take many
forms, but typically involve unions' attempts to enlist the media and public interest groups to
influence public opinion and to rally support for union organizing and other union causes.
Corporate campaigns often attempt to have the target company and its officials portrayed as villains
by investors, customers, vendors, employees, and the public at large.

The second approach used by unions to stem the tide of their declining membership is the
use of a so-called bargaining to organize strategy, resulting in neutrality agreements and especially
card check recognition agreements. The term “neutrality agreement” is an umbrella term, and like
corporate campaigns generally represents the national labor movement's attempt to jumpstart union
organizing by having one-sided organizing campaigns and eliminating secret ballot NLRB
elections.

Neutrality agreements contain built-in provisions designed to ensure union success in
organizing, including automatic recognition of the union based on authorization card designations
as well as requirements that the neutrality provisions apply to corporate affiliates of the company
that actually enters into the neutrality agreements.

To the extent unions are successful in getting neutrality clauses and card check agreements,
the NRLB is almost entirely removed from the process. The consequences to the labor relations
process, however, can be startling. Free choice by employees with respect to union representation
is a basic tenet of labor laws. Corporate campaigns conducted with the aim of securing neutrality
agreements, card check agreements, or other procedural concessions from the employer with the
ultimate goal of obtaining representation status without a fully informed electorate and without a
secret ballot election, in fact, undermine the right of free choice.

Particularly troublesome is the TRICO Marine situation about which you will hear much.
We see there the three legs of the stool of avoiding our established procedures for accepting or
ejecting union representation: One, a corporate campaign; two, pressure to accept the neutrality
agreement and card check recognition; and, three, international pressure, including a lawsuit in a
Norwegian court to permit a crippling of TRICO's international operations. Indeed, I intend to
testify next month in a Norwegian court on behalf of TRICO Marine to explain to the Norwegian
court our finely balanced labor laws as that court considers whether a boycott of TRICO Marine
should be sanctioned in Norway because of TRICO's actions in Louisiana. Thank you.

WRITTEN STATEMENT OF CHARLES I. COHEN, SENIOR PARTNER,
MORGAN, LEWIS & BOCKIUS LLP, WASHINGTON, D.C., TESTIFYING ON
BEHALF OF THE U.S. CHAMBER OF COMMERCE — SEE APPENDIX E

Chairman Johnson. Thank you, sir.

Dr. Northrup, would you care to testify?
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STATEMENT OF DR. HERBERT R. NORTHRUP, PROFESSOR
EMERITUS OF MANAGEMENT, WHARTON SCHOOL OF THE
UNIVERSITY OF PENNSYLVANIA, HAVERFORD, PA

Let me start off talking about this question of international corporate campaigns. They are
not really new. They are much more effective now than they have ever been, but there are
organizations that used to be called international trade union secretariats, which are now called
global union federations, which affiliate unions in their field around the country. I have provided a
list of the important ones to the Committee. They act as coordinators and bring together the
various unions from around the world to talk about “common problems” and things like that so that
the various unions in the AFL-CIO, for example, know the people in these other unions.

Now, American employers have also been affected by multinational government
organizations, including the International Labor Organization and the Organization of Economic
and Cooperation Development, OECD, which have passed what amount to be statements claiming
how industrial relations should be maintained and so forth. The ILO also issues a number of what
they call conventions, which are tripartite majority agreements on things in a particular area or
industry. They have to be approved by the Senate before they become effective in the United
States, but, as you know, if the Senate approves them, they become law in the United States and
substitute for any laws that exist in that area.

The United States has not approved a number of them for a very significant reason, and that
is we don't agree with some of these conventions which protect the right of supervisors and
management people to unionize, and we don't agree with the requirements that public employees
should have the right to strike, and so this has blocked our approval of them. As a result of this, the
Norwegians, at the AFof L-CIO instigation, are now saying that our laws are inadequate, and
therefore they should substitute their laws and boycott a company like TRICO, which has not
violated any law over here, and which the unions have failed to organize and can't even get enough
cards to hold an election, 30 percent. I am not an authority on the TRICO situation, I know those
few salient facts, that is all, but you will undoubtedly hear more about it.

At the same time this is occurring, the unions are using laws including one passed, I don't
know, a couple of hundred years ago, which pertain to slavery elsewhere to sue unions because of
the misbehavior in some countries, particularly in Myanmar, which used to be called Burma, and
which is misbehaving, there is no question about that. The question is what will it do, for example,
if UNACOL is forced to give up its operations there? And the answer, I think, is: Little good.

First of all, it could deprive people over there of much better work and working conditions
than they have elsewhere. And, second, knowing Japan and European countries, particularly like
Germany or France, they will be delighted to have the work. And all this because we don't agree
we should approve a convention that alters our labor law without any vote of the Congress or the
people of the United States.

You must understand that these international labor organizations by and large do not have
members as such. They have affiliations like American unions that have members. But nobody
gave them a blanket instrument to say to the world, like apparently in their great estimation: And
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this is what we have coming in Norway.

So you have this double whammy going. On the one hand the claim is made that our unions
are aiding and abetting, misbehaving, and some seriously misbehaving governments, but maybe
some that aren't really misbehaving; and second of all, that our labor laws are inadequate so that we
can't be trusted to deal abroad. And, of course, there are a lot of people over there in Europe that
would be delighted not to have American competition.

And, finally, the research on these conventions and what good they do and what actions like
that do don’t find any substantial benefit resulting just from them, and there is a good summary of
those in an OECD publication which I will submit later for the record.

In closing, I want to apologize for not having a paper ready, but I couldn't get assurance
until last week that you were going to hold the hearing. And, really, I haven't time to put together a
paper that isn't going to be used in a hearing that wasn't held, so I sat on it until I finally got word,
and here I am.

WRITTEN STATEMENT OF DR. HERBERT R. NORTHRUP, PROFESSOR
EMERITUS OF MANAGEMENT, WHARTON SCHOOL OF THE UNIVERSITY
OF PENNSYLVANIA, HAVERFORD, PA — SEE APPENDIX F

Chairman Johnson. Thank you for your testimony. We appreciate it, Doctor Northrup.

Ms. Krieger, you may begin your testimony now.

STATEMENT OF KATHY L. KRIEGER, ASSOCIATE GENERAL
COUNSEL, AFL-CIO, WASHINGTON, D.C.

Good afternoon. And thank you, Mr. Chairman, Members of the Committee and staff. As
you know, I am Kathy Krieger, and I am a member of a law firm based here in D.C., a labor and
litigation law firm, James & Hoffman, and as part of my work there, I represent the AFL-CIO.
And I am one of their associate general counsels, and it is in that capacity that I am appearing this
afternoon.

I don't claim to be an expert on international law or the types of conventions that Professor
Northrup has raised, but I am going to try to share, I guess, my perspective on why I don't think
there is an issue of concern to this Committee and what has been happening either with TRICO or
with any of the other international solidarity campaigns that are going on all the time.
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My written testimony lays out in detail, I think, the points that I would like to make here,
and I would just like to shortcut it for the panel. I want to start with the point that I totally agree
with Dr. Northrup. There is absolutely nothing new about international solidarity, global alliances,
communications, and solidarity actions among labor and other organizations all around the world.
And he is correct that the acceleration of technology, the information age, has perhaps made
communication faster.

When you go back and look at the archives of union conventions in the 19th century and the
turn of the century, people were coming over on slow boats to meet with each other at union
conferences and meetings. They were sending telegrams. Now we have Websites where all the
major labor organizations in the world can post on a day-to-day bulletin board news of what is
happening in every country, their positions on all the issues. There is a one-stop information
clearinghouse, if you will, at your fingertips for anybody who can use the information technology.

And I guess I would respectfully disagree with Dr. Northrup that anybody has to be
instigated by anybody else to take solidarity action. All you have to do is look at facts, look at
opinions, look at what is circulating as information, and then make up your own mind.

What has been happening with the TRICO situation, I think Mr. Fairley will probably speak
on it in detail, and I don't want to get into who did what to whom in details today, but there is
litigation going on, and more importantly, I guess there are discussions and disputes in the court of
public opinion around the world.

One of the laws that unions certainly do use along with their allies around the world that is a
couple of hundred years old is the first amendment, and the first amendment happens to protect, in
our country at least, the ability to criticize, to bring truthful information, to express opinions, to
communicate with your allies. It also protects the freedom of association; that is, the freedom not
just of individual employees to get together, but also of their organizations to talk to other
organizations, to work together on common policies and programs. And it also protects the right to
petition our government.

Now, there are many ways in which United States standards are the acme, if you will, of
responsibility and fairness. And we have always done our best, I think, both politically,
economically, and as a labor movement to try to promote best practices around the world.

It is an everyday occurrence that the conduct of actors all around the world, including
corporations who do business here and globally, is held up to judgment in our court of public
opinion and before our members and is found wanting. And we come to the aid of brothers and
sisters around the world in solidarity support, whether it is for human rights purposes, whether it is
to promote democratic political change as in South Africa and Poland, or whether it is to work on
common interests that affect all of us in a global economy.

What is happening at TRICO is the flip side of that situation. That is, a corporation that
does business in the United States and that does business abroad is being held up in the court of
public opinion, if you will, in other countries and by the likes of the union members in those
countries and the organizations who are used to a type of labor relations that is much different from
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the United States adversarial model, is found wanting in its behavior. And I will get into detail in
just a minute as to how this played out, but what you had was not any kind of high-tech corporate
campaign, but a very old-fashioned fact-finding mission whereby the mariners union that is
organizing the Gulf of Mexico invited its counterparts from various countries of the world to come
to south Louisiana and to witness for themselves the conditions under which the mariners worked
and the obstacles that they faced in trying to organize. Then they took what they saw and what they
viewed and what they recorded on videotape, back to their own forums to decide in good faith what
they wanted to do in the way of protests, aid, and assistance to their U.S. mariner counterparts.

Now, that is nothing new. The only thing different in this situation is perhaps that we are
on the other end of the stick. Our laws perhaps and our practices are being held up and found
deficient by the standards of union members in other countries.

Is there a reason why that is the case? One of them Professor Northrup mentioned is that,
for example, supervisors under the National Labor Relations Act do not enjoy the protection of the
labor laws. It is not illegal for them to organize, it is not illegal for them to associate and seek to
get collective bargaining representation, but they are not protected from retaliation by employers
when they do.

One of the issues that is front and center in this campaign is that boat captains working for
many of the companies doing business in the Gulf of Mexico have been the most eager to get
together and organize unions, but they are not protected from retaliation, coercion, discriminatory
discharge when they do. They are among the 32 million workers that the GAO in a recent
September 2002 report estimates do not enjoy the protection of the U.S. labor laws. Approximately
8.6 million, the GAO report estimated, are frontline supervisors, not people with management
responsibilities in the company, but people who are the direct frontline working supervisors.

So, here we have a situation where a good number of people would like to organize. They
are not protected from retaliation by U.S. law when they try to organize. Their counterparts all
around the world enjoy decent collective bargaining representation and cooperative labor relations
with the same employers who operate nonunion in the Gulf and who would deny those rights to the
workers in the Gulf. And so the foreign unions are saying, what is good enough for us is good
enough for our brothers and sisters in the United States, and we have the right to express our
opinion and to take action if we feel that justice is not being done to these workers.

Thank you.

WRITTEN STATEMENT OF KATHY L. KRIEGER, ASSOCIATE GENERAL
COUNSEL, AFL-CIO, WASHINGTON, D.C. — SEE APPENDIX F

Chairman Johnson. Thank you. I appreciate your testimony.

Mr. Fairley, can you elaborate on your situation?
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STATEMENT OF THOMAS E. FAIRLEY, PRESIDENT AND CEO, TRICO
MARINE SERVICES, INC., HOUMA, LOUISIANA

Thank you, Chairman Johnson and the rest of the distinguished Members of the
Subcommittee.

My name is Thomas Fairley. I am the President and Chief Executive Officer and one of the
founders of TRICO Marine. TRICO is an offshore service vessel company that services the oil and
gas industry on a global basis. Our principal offices are in Houston, Texas, and Houma, Louisiana.

My personal history is that I began work on a vessel of the type that we operate today. I
worked my way up through the ranks to the level of captain in the Gulf of Mexico as well as South
America and East Africa. Through good fortune and opportunity, I was able to form a boat
company with my colleague Ron Palmer in 1980, and we called that company TRICO.

For almost 2-1/2 years, TRICO and its employees have been the subject of a harassing and
propaganda-based corporate campaign to organize TRICO's U.S. employees. A federation of U.S.
maritime unions called the Offshore Mariners United, or OMU, which is supported by the AFL-
CIO Center for Strategic Research, Department of Corporate Affairs, spearheads it. This
campaign, which is essentially a membership drive, is directed at the approximately 70 offshore
vessel companies operating in the Gulf of Mexico which serve the oil and gas industry. There are
different types of boat companies here. That may be important later on.

TRICO Marine has become the target company for this campaign. After 29 months, neither
TRICO employees nor the employees of any other vessel company in the Gulf of Mexico has
chosen to be represented by the OMU, nor has the National Labor Relations Board petition for a
secret ballot election been filed by the OMU, not one, a process that requires only 30 percent of a
company's employees.

Throughout this campaign, TRICO has honored our Nation's laws. In the past 29 months,
TRICO has received one unfair labor practice charge, which was discharged by the NLRB. I am
also proud to say that TRICO has a very good wage and benefit program for its employees.
Through 2001, vessel personnel averaged wage increases of 20 percent per year for the last 5 years.
‘What makes this campaign against TRICO unusual is that after the failure to persuade TRICO's
U.S. employees to enlist, the OMU has recruited international unions to continue the attack on
TRICO's operations and customers throughout the world, including Singapore, Brazil, Trinidad,
Nigeria, the U.K., and particularly in Norway.

On October the 18th of 2001, the Norwegian Oil and Petrochemical Workers Union
(NOPEF), a union which we are not associated with or have any collective bargaining agreements
with whatsoever, filed a lawsuit under a Norwegian boycott statute against TRICO Supply ASA,
which is our Norwegian subsidiary. This union represents the dock and platform rig workers in the
North Sea. Three maritime unions represent TRICO Supply’s employees. Our own employees'
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unions have protested this boycott, but to no avail. This case is filed in the small town of Volda,
Norway, and a 3-week trial is scheduled to begin on November the 4th. NOPEF seeks court pre-
approval of an announced boycott against TRICO Supply's vessels that are operating in the North
Sea. The only issue at trial will be TRICO's conduct here in the U.S. during this campaign.

The U.S. unions are trying to accomplish in Norway something that they could not legally
do in the U.S., a secondary boycott.

Principal to TRICO's defense in Norway is the fact that it has observed and honored U.S.
Labor laws. In response, NOPEF has launched an attack in their pleadings against the National
Labor Relations Act. NOPEEF is asking the court in Volda to rule that TRICO's compliance with
U.S. law does not offer a defense to the boycott since the U.S. labor law does not adequately
protect U.S. citizens. The AFL-CIO is providing a witness to support this point.

NOPEF is contending that U.S. labor law is defective by the standards of the International
Labor Organization Conventions 87 and 98, which are not ratified by the U.S. These deal with the
right to organize and the freedom of association. NOPEF also contends that U.S. labor law does
not meet European humanistic standards. Of particular interest to this Committee, I would think, is
that NOPEEF in its pleading has argued that the National Labor Relations Act is less protective of
workers' rights than the labor laws of Afghanistan, Burma, and the banana republics which have
ratified these two conventions.

An adverse ruling would become precedent in Norway. Any U.S. company operating in
Norway but involved in a domestic or international labor dispute or a membership drive could be
boycotted even when in compliance with U.S. labor law without a pretrial determination. Since the
vast majority of U.S. corporations operating in the offshore oil and gas industry in both the Gulf of
Mexico and the North Sea are nonunion in their Gulf operations, a successful boycott against
TRICO will likely spawn more boycotts against U.S. companies that operate in both locations.

I have been told that an adverse ruling against TRICO might be used in context beyond the
labor field. For example, the European Union might seek to use the case to argue that the United
States environmental laws are deficient because the U.S. Government does not ratify the Kyoto
Convention; therefore, the EU has the right to impose countervailing duties on U.S. products to
level the playing field for EU companies that might pay higher prices for products like oil that
contribute to greenhouse gas emissions.

TRICO alone is shouldering the responsibility of defending our Nation's labor laws. We
have sought the assistance of the U.S. State Department to defend U.S. Labor law, but have been
told that the United States Government is not prepared to intervene in the case at this stage.

Our best hope to end the Norwegian legal proceeding, and the boycott threat lies here in the
U.S. before the NLRB. In July and August of 2001, TRICO filed an unfair labor practice charge
against the U.S. unions, alleging an illegal secondary boycott under U.S. law for their open and
active roles in the U.S. and Norway in organizing and implementing the current boycott created in
Norway. I am told there is strong evidence and legal precedence to support action by the general
counsel. At this time the charges are still pending before him. We believe that action by the
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NLRB and the U.S. would lead to an end to the Norwegian boycott case against TRICO.

Thank you very much. I would be pleased to answer any questions.

WRITTEN STATEMENT OF THOMAS E. FAIRLEY, PRESIDENT AND CEO,
TRICO MARINE SERVICES, INC., HOUMA, LA - SEE APPENDIX G

Chairman Johnson. Thank you, sir. We appreciate your testimony.

Mr. Cohen, Ms. Krieger argued there is nothing new about union solidarity, implying
TRICO's situation is common. Would you agree or disagree with that?

Mr. Cohen. I would not ultimately agree. There is nothing new about union solidarity. And Ms.
Krieger talked about the court of public opinion. That, I submit, is a different court than the
Norwegian court where the lawsuit has been instituted to basically put on trial the U.S. labor laws
and whether they adequately defend workers' rights. That is something that in my years of practice
and experience I have never heard of.

Chairman Johnson. Well, we have a strong States rights viewpoint here in this country, and
wouldn't you be abrogating the State authority to some degree if you took a foreign court into
view?

Mr. Cohen. I think that is right, both from the States rights perspective as well as the Federal
perspective. We, of course, have right-to-work laws in our country which permit individuals to not
financially support a labor organization, and there is no way of knowing whether the Norwegian
court could attack that States rights issue itself as part of a determination that the U.S. labor laws do
not measure up.

Chairman Johnson. Dr. Northrup, do you want to comment?
Dr. Northrup. Yes. I disagree that this is nothing new.

The solidarity business is something that existed, but it was mainly leafleting and issuing
statements and claiming big action when action couldn't be found. In fact, I started in the very
early 1970s to study the international labor situation because I was working with a chemical
company. The head of the international chemical and energy company claimed his work had caused
the company to settle a dispute. Well to start with, the company had never heard of him before,
which was a problem for many of these multinational companies during this period. And second of
all, the dispute wasn't settled according to the union's demands at all. And I figured that something
was goofy and yet a lot of writers in this company had just copied the union propaganda without
talking to the employer and issued articles and things that sought to support these claims when they
were nonsense.
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But actions like the Norway union is taking is a new turn in events that is quite different and
quite serious, and it determines whether an American company can live up to American laws and
be charged with a boycott because “American laws are inadequate”. I mean, who the devil are they
to tell us our laws are inadequate? That is a pretty serious thing.

Chairman Johnson. No kidding. I totally agree with you on that.

Can you tell me also why both of you think the TRICO case might signal more international
boycotts?

Dr. Northrup. Well, if the Norway unions get away with this, it will encourage others to do the
same. And here you have a case in which the unions have failed to unionize the company. Section
7 of the National Labor Relations Act emphasizes that employees have the right to join unions
without discrimination of any kind, or to refrain there from, and these employees are exercising
that right. And here we have some organization that has no authority and no real claim to speak,
and it says, these poor workers aren't unionized, and it is because American laws are inadequate.

Really, that is quite a stretch. And you must realize that the International Labor
Organization is European-dominated to start with. We weren't in that for many years.

Chairman Johnson. It used to be synonymous with Communism, too. When I was in Vietnam
that is all I heard.

Dr. Northrup. Now, they did admit the Russians, finally, when they were still under the Stalin
bloc, and you had a tripartite organization. Where the unions are really part of the State apparatus,
you don't have a tripartite organization, period. But if you will study what countries validate and
agree to these conventions, you will find that many of them have no desire, wish, or whatnot to live
up to them, like Arab countries.

Now, we have a different attitude toward unions. In Europe, in most countries, a union is
good per se. Over here, we say unions are fine if employees want them. And we provide election
machinery by secret ballot, and the Board has done a good job of making sure the ballots are secret
and so forth by and large. The Clinton board had to be reminded a few times by the circuit courts,
but by and large you have to say they have done a good job on that, and that is what the law says.

Chairman Johnson. Thank you, sir.
Do you have a quick comment?

Mr. Cohen. Yes, just very quickly. I think Dr. Northrup had it exactly correct; that if this effort is
successful, it will encourage more of this kind of situation, and could easily expand to
environmental and other aspects of our law which would be under scrutiny there, and indeed under
our law. And that is why I spent a little bit of time in my opening statement on this notion that a
majority of the workforce wanting the union expressed through a secret ballot election is so
important. This is an alternative end run to that procedure.
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Chairman Johnson. Thank you.

Mr. Andrews, do you care to comment?

I will give you a chance, Ms. Krieger.
Mr. Andrews. I will.

First of all, I am sure that the labor history that Ms. Krieger has talked about is substantially
totally different from that of Stalinist Russia. She was referring to an entirely different historical
dynamic. I want the record to reflect that.

I know there are a lot of passions involved in the TRICO case. It is obviously something
people feel very, very strongly about. My experience has taught me that to extrapolate from the
specific to the general and make new law based upon those specific cases is usually a mistake, and
I offer no opinion as to who is right or who is wrong in the TRICO case. That is not my function. I
would note for the record that it is the function of the National Labor Relations Board, and I

assume it will offer its opinion.

If I understand, Mr. Fairley testified that there are two complaints that are pending before
the Board now, and I assume they will be resolved one way or the other. Is that right, Mr. Fairley?

Mr. Fairley. One.
Mr. Andrews. There is one.

Mr. Fairley. I am sorry. One has been resolved. That was an access charge, which the Board
gave the OMU the choice of withdrawing, or they were going to rule against them.

Mr. Andrews. Okay. So that was resolved. And then there is a second one that is pending right
now.

Mr. Fairley. That is correct.
Mr. Andrews. And who initiated that?
Mr. Fairley. That was initiated by TRICO.
Mr. Andrews. Okay. So that is your complaint that is pending.

The other thing I would note is that to the extent that there is something wrong or unfair
about what is going on in Norway, you feel strongly that there is; I am sure others think that there
isn't. That is a statute that the Government in Norway has enacted. And if they have enacted a

labor law that is unduly broad or unfair, we have some international treaty considerations we ought
to make, but I am not sure of the exact connection to our own labor law.
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Which leads me to the point I have for Mr. Cohen, because you do talk more generically
about corporate campaigns and the problems that they raise. I read your testimony, and with the
exception of the bottom of page 2 and top of page 3, I can't find any description that you give us
about what happens in corporate campaigns other than this:

“Corporate campaigns take many forms, but typically involve unions' attempts to enlist the
media and public interest groups to influence public opinion and rally support for union organizing
and other union causes. Corporate campaigns often attempt to have the target company and its
officials portrayed as villains by investors, customers, vendors, employees, and the public at large.”

I don't read anything in those statements that isn't an exercise of people's first amendment
rights, and to the extent that there is something that crosses the line and is false, there is a whole
body of tort law and defamation that would seem to me to cover that. I mean, what needs to be
changed in the labor law to address that problem?

Mr. Cohen. Thank you, Mr. Andrews.

Much of what goes on in corporate campaigns does indeed rise to the level of protections
under the first amendment, but a couple of things are quite important. One, we are here in part, I
believe, to acquaint the Congress with what I regard as a sea change in labor relations, and the fact
that the use of corporate campaigns has increased so dramatically represents that change.

Second, certain aspects of corporate campaigns can indeed spill over and be unlawful under
the secondary boycott laws, under recognition picketing laws, and things of that kind.

Mr. Andrews. But if I may, don't those laws already prohibit that kind of conduct?

Mr. Cohen. They prohibit certain conduct that is right. But as to defamation matters, the Supreme
Court has basically said defamation doesn't exist in labor disputes. They have been very, very
restrictive in applying the New York Times v. Sullivan standard.

Mr. Andrews. Well, with all due respect, I think that is an overstatement of what the Court has
said. I think that what they have said is when there are issues in motivation that take place in the
context of a labor dispute, they might be viewed differently than in other commercial contexts.

Let me ask you another question. Can you analytically identify for me conduct that is not
protected by the first amendment and not prohibited by existing labor laws that you think has taken
place in corporate campaigns that needs to be addressed by a new statute? Give me some
examples.

Mr. Cohen. Well, again, I am not here today to say that Congress needs to pass a statute. What I
am here to say is that there is a great deal of pressure which is being placed on companies. Rather
than organizing the employees the so-called good old-fashioned way, and convincing them that
they wish to be represented by a union, and having a secret ballot election to make that
determination, instead we have it from the top down. We have it from the pressure tactic down. I
think there could be theories that could be espoused, depending on the given circumstances, that
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would give rise to a violation, even in the TRICO situation, where it is my understanding there are
secondary boycott allegations pending before the general counsel.

Mr. Andrews. Okay. I want to be sure that [ understand then. When you say on page 2 that the
techniques that you describe, which are the corporate campaigns and the neutrality agreement-type
dynamics, have serious implications for the future of labor relations, and they warrant the attention
of the U.S. Congress, you were not advocating necessarily that we change the law?

Mr. Cohen. That is correct.

Mr. Andrews. Okay. Thanks very much.

Chairman Johnson. Thank you, Mr. Andrews.
The Chair recognizes Mr. DeMint.

Mr. DeMint. Thank you, Mr. Chairman.

I am not an expert at all on labor relations, but I have worked a fair amount on the macro
level of the economy and trade. And I guess as we discuss who is right and who is wrong on the
labor management issue here, there is a more global issue that concerns me.

Mr. Cohen, I just would like your perspective on this, because I know that our ports have
become the gateway to our economy. Many manufacturers in this country depend on raw materials,
and component parts to manufacture what they make, as well as depending on open ports to ship
their products all around the world. And as we have seen here on the west coast it appears that,
despite who is right or who is wrong, we have been able to shut down a large part of the economy
at least short term, and a relatively few number of people have been able to do this.

My biggest concern and the alarm I sense in listening to the testimony is that both the port
management, as well as the union workers have significant offshore interests, and the international
campaigns, no longer domestically based, can attack a company and shut down our ports. I have
become seriously concerned, as I have listened to the testimony of a much bigger issue. Are we at
risk here in this country because of the way we are managing our ports, and the relatively few
number of people who can close our doors?

Mr. Cohen. I will be happy to try to express a view on that. It is somewhat of a daunting
question.

There is a certain irony here. Multi-employer bargaining under our labor laws occurs as a
result of consent on the part of the employers to get together and have multi-employer bargaining,
and consent on the part of the union to have multi-employer bargaining. In my experience, there is
only one exception to that principle, and it dates back to an NLRB decision in about 1937 involving
the ports on the west coast. In that particular decision, the NLRB in its wisdom said that even
though there was not consent, they were forcing all of the employers into the same collective



0

bargaining unit to deal with the union.

And as we look with 65 years of hindsight at that, I see that that is where the consolidation
of power has come from in terms of one unit and one collective bargaining relationship coast wide.
And I think that is a terribly significant ruling, and I think it may well be the genesis of what could
well be a problem.

Mr. DeMint. Thank you.

Thank you, Mr. Chairman.
Chairman Johnson. Mr. Tierney?
Mr. Tierney. Thank you, Mr. Chairman.

In view of the conversation that went back and forth between Dr. Northrup and Mr.
Andrews where you conclude that there is no particular law that you are advocating be changed or
instituted, whatever, I am at a little bit of a loss as to what we are doing today other than probably
covering some ground directly that could have been covered with a written letter or a letter to the
editor or something.

But let me just ask this, Ms. Krieger, just to give you a shot at this. In your opinion, tell us
whether or not you believe the national labor relations laws are adequately protecting the rights of
workers today.

Ms. Krieger. That is a subject for a separate hearing, and counterparts in the Senate began that this
summer. Some of our mariners went to that hearing to testify actually on what happened when
they tried to organize.

The range of improvements that would be needed, I think, starts with one of the key issues
that we are talking about here, which is coverage. It is well and good to talk about the protection of
the National Labor Relations Act and filing for union elections, but when the key employees who
want to organize don't have the right to file elections and get certified in bargaining, I think it
behooves employers to complain that the unions haven't come and asked for an election. So
extending the coverage of the act to low-level supervisors, being less draconian in the way people
are excluded from statute might well be a major improvement, and it is one of the key issues that I
think have been identified for years in ILO reports.

As a matter of fact, in 1999, the United States itself, when reporting on its progress under
the ILO conventions and under the more important Declaration of Fundamental Rights, which is
binding on everybody regardless of whether you signed the convention, the United States endorsed
that fundamental right of effective collective bargaining and said there are many ways in which our
laws probably are deficient and could deserve some scrutiny. And I would encourage perhaps this
Committee at some point to take up the broader issue of improvement in the laws.
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The ability of employers to hold captive-audience meetings, to coerce employees, in effect,
by saying basically you have no choice but to listen to antiunion propaganda, these are all issues
that have been debated, I think, for years in all kinds of forums, and again would deserve a hearing
before one of the committees, certainly one of the subcommittees.

Certainly in our experience down in the Gulf, four out of five workers who talked with
union reps before a broad campaign of coercion and suppression started among the employers were
eager to join and signed up and said we could really use the benefits of organizing collectively.
And then what happened is that the employers, through their own coalition group, the Offshore
Mariners Marine Service Association, or OMMSA, brought in a consultant to basically show the
employers how to make sure that no union would ever get a foothold in the Gulf. They took it on
themselves to make sure that south Louisiana and the Gulf industries remain union-free. And my
testimony includes the manifesto, if you will, that: We are taking on the fight to make sure that no
employer gets unionized and, if they do get unionized, that no employer caves to a collective
bargaining agreement.

All those things are issues, I think, that deserve looking at, because they certainly pose
major obstacles to the ability of any employee who is covered by the law to effectively exercise his
or her rights of choice.

But again, here at TRICO we are talking particularly about people who don't even have the
choice under the law if their employer chooses to fire them for union activities or to otherwise
discriminate against them. And what happened here, again, there was a fact-finding mission. The
Norwegians, the British mariners, and the Australians came and took their own tour of the south
Louisiana industry, and what confronted them, I think, just appalled them, because they had an idea
that America was different in their romanticized view of what democracy and free speech meant.

You know, they showed up at the shipyards, and they showed up at the ports to try to just
talk to mariners, and armed guards met them. Armed policemen met them. They were tailed in
scenes that are reminiscent of the movie Mississippi Burning. They were followed wherever they
went by police cars. Nine police cars descended on them and stopped their vans at the side of the
road, took their passports, detained them for up to an hour, you know, forced them to, in effect,
suffer a reign of terror just because they had the gall to come down to south Louisiana with some
union people and try to look around.

One of TRICO's own employees from Norway tried to deliver a letter at TRICO
headquarters and again was met by the same armed force, if you will, turning them away. And this
was all witnessed. It was filmed. The Norwegian trade unionists found this really something that
they were startled by. So when they went back, showed the footage, talked to their counterparts,
the only thing that was novel about their act of protest is that they actually went to court first to get
a declaratory judgment of permission before they did the boycott. For years, unions who react to
perceived abuses have just gone out and done the boycotts or the strikes in their own home
countries under their own laws without asking court permission first.

So, I mean, I am not sure what the Committee is asking. Should the Norwegian oil workers
simply have gone off and done it, as they lawfully can do, without going to court first? Would that
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have made my colleagues here on the panel happier? I am not sure. That is the only novel twist.
By the way, TRICO itself was the first to bring a legal action in the British courts on this same
subject.

Mr. Tierney. Well, as I mentioned, this panel, as far as I know, doesn't have jurisdiction over
things in Norway or England or anywhere else, and I was at a bit of a loss as to what we were
doing here today, except that you have now shed some light on some things that maybe we should
be doing on this Committee. And maybe if the Chairman has listened carefully, he might think of
some future hearings about some subjects that may need attention in terms of amendments or
changes in the law that we would all benefit from today. So thank you for your testimony.

Chairman Johnson. Thank you, Mr. Tierney.

I wonder if you could follow up, Ms. Krieger, and just tell us, what we can do to fix our
own law, if anything? And why weren't these issues brought up in the United States first?

Ms. Krieger. Well, they have been brought up in the United States, and they have been the
subjects of a lot of publicity. I believe that people's oxen were gored perhaps, as I said, by the
thought that some foreign unions would pass judgment on them as well as being criticized here in
the United States by American unions.

I myself am not certain, you know, as I say, what is so novel about the TRICO situation that
calls for this investigation, but I do think, again, improving the coverage of the National Labor
Relations Act, which is under-inclusive, particularly as to the mariners who are trying to organize,
would be a major step in dealing with some of the ability of employers, as I say, to hold employees
effectively captive to antiunion propaganda, certainly would be two issues that are front and center
on the agenda of the U.S. trade union movement.

Chairman Johnson. Mr. Cohen, would you care to comment?
Mr. Cohen. I would like to very much, Chairman.

In terms of the question about why it wasn't brought up here, it is my experience that while
unions have often avoided the representation procedures of the National Labor Relations Act, they
have not at all been shy about filing unfair labor practice charges against employers. I think it
speaks volumes that a 29-month campaign has given rise to one unfair labor practice charge, which
was withdrawn after the charging party was told that it was going to be dismissed. So if there is
egregious bad conduct, certainly we already have laws on the books that would have covered the
situation, and it hasn't been utilized here.

Next, we have heard a lot about the coverage of supervisors, that somehow supervisors need
this right to engage in union activity. Our laws are premised on supervisors being part of
management. Under the National Labor Relations Act, the employer is responsible for the conduct
of all of its supervisors, first level and above, so that if the individuals engage in unfair labor
practice conduct in connection with unionization, which is quite easy to do, the employer is
responsible for those actions. So I think our law wisely, as it was amended in 1947, creates a
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bright line distinction. I think our laws do not need adjusting there.

Lastly, in terms of the so-called captive audience speeches, while I certainly was not there,
it is my understanding that no employees of TRICO were required to sit in on any antiunion
messages that were given to them by the employer; that they had the option of opting out. But even
if captive audience meetings do go forward and employees are required to attend, that is not
unlawful under our system, and I don't think it should be unlawful under our system.

What we are trying to have is a system of industrial democracy that respects the right of
employees to either engage in union activity or not engage in union activity, and to have neutrality
agreements which put a gag order on the part of the employer in terms of having only a one-sided
campaign, I don't think that would be healthy or is healthy at all.

Chairman Johnson. Thank you, sir.

Mr. Andrews?

Mr. Andrews. Mr. Chairman, the only request I have is that earlier in the first panel there was
some discussion of a board of inquiry report on the west coast dock. We would request a copy of
that, if that were available. Some of the Members made reference to it. The Minority has not yet
seen that, and we would ask that we be provided with a copy. Otherwise I thank the witnesses for
their participation.

Chairman Johnson. Certainly.

Thank you so much for joining us today. We appreciate your testimony and your frankness.
Thank you.

If there is no further business, the Subcommittee stands adjourned.

Whereupon, at 3:59 p.m., the Subcommittee was adjourned.
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Opening Statement of Rep. Sam Johnson
Chairman, Employer-Employce Relations Subcommittce
October 8, 2002

AS WE ALL KNOW, 29 WEST COAST MARINE TERMINALS HAVE NOT
BEEN OPERATING OVER THE PAST WEEK.

THEY CLOSED BECAUSE OF A LABOR DISPUTE BETWEEN THE PACIFIC
MARITIME ASSOCIATION AND THE INTERNATIONAL LONGSHORE AND
WAREHOUSE UNION.

THIS MARITIME ASSOCIATION REPRESENTS STEAMSHIP LINES, AND
RUNS THE TERMINALS CURRENTLY OUT OF OPERATION.

THE UNION EXCLUSIVELY REPRESENTS ALL THE LABOR USED TO
LOAD, UNLOAD, AND, OTHERWISE, MOVE CARGO FROM THE SHIPS
THAT DOCK. AT THESE TERMINALS,

WHAT DOES THIS MEAN, AND WHY SHOULD WE CARE?

EACH SHIPPING CONTAINER AT THESE PORTS HOLDS A PART OF THE
NATIONAL ECONOMY -- FROM PRODUCE TO COMPUTERS, SPARE AUTO
PARTS TOLUMBER, CONSUMER ELECTRONICS AND RETAILED ITEMS
TG GRAIN AND WHEAT. ANY HOUSEHOLD GOOD IMPORTED FOR AN
AMERICAN STORE SHELF CAN BE FOUND—STUCK—IN THESE
CONTAINERS.

ITIS ESTIMATED THAT MANY, IF NOT MOST, MEMBERS OF CONGRESS
REPRESENT BUSINESSES, RETAILERS AND INDUSTRIES THAT EITHER
HAVE BEEN OR SOON WILL BE AFFECTED BY THE CLOSURE OF THESE
TERMINALS.

THE DISPUTE IS ESTIMATED BY SOME TO COST AMERICA’S ECONOMY
ASMUCH AS $1 - $2 BILLION A DAY.
WITH SO MANY WORKERS LAID OFF IN THE LAST YEAR, WHY SHOULD

IT BE UP TO ONE UNION AND ASSOCIATION TO DETERMINE
ADDITIONAL LAY-OFFS AND UNEMPLOYMENT?
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I PERSONALLY HAVE BEEN CONTACTED BY CONSTITUENTS ASKING
WHAT, IF ANYTHING, CAN CONGRESS DO TO SEE THAT COMMERCE
RETURNS TO NORMAL.

MY GUESS IS THAT MOST OF YOU HAVE BEEN CONTACTED TOO.

COMPANIES, SMALL, MEDIUM AND LARGE, EAGERLY AWAIT THEIR
FALL, WINTER AND HOLIDAY MERCHANDISE—WHILE AGRICULTURAL
GOODS SPOIL ON THE SHIPS AND DOCKS.

BUSINESSES CAN’T STOCK THEIR SHELVES IF THEY DON’T HAVE THE
PRODUCT!

UNFORTUNATELY, SOME OF THESE ITEMS HAVE ALREADY BEEN
ADVERTISED—AND NOW RETAILERS ARE HAVING TO EXPLAIN TO
CUSTOMERS WHY THEY DON’T HAVE THE PRODUCT.

SO IS THERE ANYTHING WE CAN DO TO ENSURE THAT AMERICANS
RETURN TO WORK AND THAT OUR INDUSTRIES AND ECONOMY NO
LONGER SUFFER?

IT GOES WITHOUT SAYING THAT CONGRESS CAN PASS LEGISLATION
TAILORED TO END THIS LABOR DISPUTE.

BUT, AS YOU KNOW, THE UNITED STATES CONGRESS HAS A LONG-
STANDING PRECEDENT TO REMAIN NEUTRAL IN DISPUTES BETWEEN
EMPLOYERS AND EMPLOYEES.

THAT IS WHY I AM PLEASED THAT PRESIDENT BUSH USED A
PROVISION UNDER THE NATIONAL LABOR RELATIONS ACT TO SET-UP
A BOARD OF INQUIRY TO LOOK INTO THE DISPUTE.

IF IT IS DETERMINED THAT THE LABOR STRIKE WILL "IMPERIL
NATIONAL SAFETY AND HEALTH," THE PRESIDENT IS AUTHORIZED TO
DIRECT THE ATTORNEY GENERAL TO SEEK AN INJUNCTION THAT
WOULD PROVIDE AN 80-DAY "COOLING-OFF" PERIOD.

THIS IS COMMONLY REFERRED TO AS A "TAFT-HARTLEY
INJUNCTION."
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MEMBERS OF CONGRESS CONTINUE TO STRUGGLE TO GET MORE
FACTS ABOUT THE IMPACT THAT THIS LABOR DISPUTE IS HAVING ON
OUR NATIONAL ECONOMY AND THE SAFETY AND HEALTH OF ALL
OUR CITIZENS.

HAVING SAID THAT, LET ME SHARE WITH YOU WHAT WE HOPE TO
LEARN TODAY.

NOW THAT THE PRESIDENT HAS USED HIS AUTHORITY, MANY OF US
WANT TO KNOW WHETHER THIS TYPE OF ACTION IS ENOUGH, OR
WHETHER CONGRESS NEEDS TO CONTEMPLATE ADDITIONAL
ACTIONS TO ENSURE A FREE FLOW OF COMMERCE.

THE BENEFITS OF THIS ECONOMY MUST NOT BE BROKEN BECAUSE OF
THE INTERESTS OF A FEW, BE THEY LABOR OR MANAGEMENT.

UNDERSTANDABLY, IT IS PRUDENT THAT RESPONSIBLE LEGISLATORS
RECOGNIZE—BEFORE WE ACT—WHETHER CONGRESSIONAL ACTION
WILL BE EFFECTIVE OR NEEDED.

WE WILL BEGIN THE PROCESS OF GETTING THOSE ANSWERS WITH
THE INFORMATION PROVIDED BY OUR FIRST PANEL.

OUR SECOND PANEL TODAY ALMOST HAS THE OPPOSITE CONCERN—
WITH LABORS® FAILED ATTEMPT TO UNIONIZE, THEYVE REDIRECTED
THEIR EFFORTS OVERSEAS.

TODAY’S HEARING ORIGINALLY STEMMED FROM QUESTIONS
REGARDING DOMESTIC LABOR DISPUTES AND HOW INTERNATIONAL
PRESSURE POINTS ARE INCREASINGLY USED TO FORCE EMPLOYERS
TO AGREE TO LABOR’S DEMANDS—EVEN IF IT MEANS PUTTING OUR
LAWS ON TRIAL IN FOREIGN COUNTRIES.

IT IS NO SECRET THAT CORPORATE CAMPAIGNS HAVE RECENTLY
BECOME THE KEY WEAPON IN THE AFL-CIO’S RECOMMENDED
ARSENAL OF TACTICS.

UNLIKE MORE TRADITIONAL ELEMENTS OF THE BARGAINING
PROCESS, CORPORATE CAMPAIGNS CENTER ON IMAGE
MANAGEMENT-—THAT IS, THE OBJECTIVE OF THESE CAMPAIGNS IS TO
MAKE THE EMPLOYER LOOK BAD IN THE PUBLIC EYE. THEIR GOAL I8
TO MOVE THE TARGETED EMPLOYER TOWARD AN UNFAVORABLE
IMAGE WITH VERY HIGH VISIBILITY.
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WE WILL LEARN MORE ABOUT THESE GENERAL SMEAR TACTICS, BUT
OUR TRUE INTEREST IS HOW THESE NEGATIVE CAMPAIGNS HAVE
SPREAD INTO THE GLOBAL MARKETPLACE.

IN THE 1930°S, 40°S AND 50°S, WHEN MOST OF OUR LABOR LAWS WERE
WRITTEN, THE USE OF INTERNATIONAL BOYCOTTS OR
INTERNATIONAL PUBLIC RELATIONS CAMPAIGNS AS A TOOL TO
INFLUENCE BARGAINING AND ORGANIZING— WERE UNHEARD OF.
NOW, THANKS TO THE INFORMATION AGE, THEY ARE COMMON.

I BELIEVE THIS IS THIS SOMETHING CONGRESS NEEDS TO LEARN
MORE ABOUT ... AND, PERHAPS, FIND OUT IF IT’S AN ISSUE THAT
DEMANDS LEGISLATIVE ACTION.

TO EACH OF OUR FINE WITNESSES, THANK YOU FOR TAKING THE
TIME TO JOIN US TODAY.
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Good afternoon, my name is Kathryn Lavriha and I am Senior Vice President of
Government Affairs for the International Mass Retail Association. Thank you for the
opportunity to come before you today and discuss the impact that the closing of the
West Coast ports has had on the mass retail industry and others.

By way of backgound;IMRA is the leading alliance of retailers and their product
and service suppliers and is committed to bringing price-competitive value to the
. world’s consumers. IMRA members represent over $1-trillion in sales annually and.
operate over 100,000 stores, manufacturing facilities, and distribution centers
nationwide. Our member retailers and suppliers have facilities in all 50 states, as well
as internationally, and employ millions of Americans. As a full-service trade
association, IMRA provides industry research and education, government advocacy,
and a unique forum for its members to establish relationships, solve problems, and

work together for the benefit of the consumer and the mass retail industry.

Virtually all of IMRA's members, both retailers and suppliers depend on global
commerce and the maritime transportation system. The transpacific trade is essential to
the consumer goods industry. Retailers and their suppliers import finished products
and food, suppliers and consumer product manufacturers import parts to sustain their
rrianufacturing operations. In addition, many IMRA members, both retailers and
suppliers, export consumer products and food to markets abroad, and to stores in the
states of Alaska and Hawaii.

Over the last twenty years, the consumer goods industry has made a significant

investment in just-in-time delivery of parts, finished products and food products. In
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fact, driving time out of the supply chain has been a major focus of cost-cutting efforts
of US. industry. Today, manufacturers regularly keep no more than two-weeks of
critical parts on hand. Retailers, especially those in the fashion business, stay on top of
markets and can no longer afford to carry large inventories. Their suppliers face strict
delivery deadlines and can face lost orders if delivery dates are not met.

For this reason, the current situation on the West Coast docks has become a
problem, in more ways that one. .U.S. west coast.ports are significantly less efficient
than their counterparts overseas. The port of LA /Long Beach, for instance, may be the
world’s third largest port, but does not even rank in the top ten in terms of throughput.
As trade expands, there are open questions as to whether our ports can adequately
manage the growth without serious congestion and pollution side effects. 1should also
add that our seaports face a major new challenge in the face of the events of September
11 in securing waterborne commerce. One essential part in meeting these challenges is
the use of information technologies. To date, many of the processes at our nation’s
ports use paper and pencils instead of hand scanners and computers; and one reason
for this is the existing contract between the Pacific Maritime Association and the
International Longshore and Warehouse Union.

So it comes as no surprise that terminal operators, as represented by the Pacific
Maritime Assodiation have insisted on changes in the current labor contract that would

clear the way for the infroduction of new information technologies.
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For the ILWU, of course, new technologies mean fewer jobs and also pose the
risk that technology jobs might be moved to data processing centers that are not on the
waterfrontand therefore not under ITLWU jurisdiction.

And so the battle between the ILW and the PMA is a classic one, related to who
will control technology and whether there will be future jobs for union workers.

The current contract expired on July 1, and the two sides have been in
negotiations on-and-off since about mid-may. Until September 1, the two sides agreed
to a day-to-day extension of the contract, which assured everyone that there would be
no “job actions” at the ports. But on September 1, the union refused to extend the
contract, stating that they now had the ability to take whatever job actions they felt
necessary. On September 26 the union began a “work to rule” campaign that reduced
port productivity by approximately 50 percent. PMA responded by locking out the
union until such time as the union once again agrees to a day-to-day extension of the
old contract, or agrees to a new contract.

What makes this struggle so problematic for:those of us who are port customers
is that it is being waged coast wide by two entities that have monopoly control over the
supply chain from Asia. I am not an expert in labor relations, and so I do not know
how we came to this situation where only one labor contract covers commercial
terminals in all 29 ports on the West Coast. Thirty years ago—the last time we had a
strike on the West Coast—this monopoly posed a significant problem, but it hardly

brought the economy to its knees.
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Today that is no longer the case. This dispute, now in its second week, not only
threatens to take the U.S. economy into a double-dip recession, but could well touch off
a serious recession in Asia. Let me run down quickly just a few of the economic
impacts:

» The retail industry is virtually certain now to have a poor holiday season.
Even if the ports are reopened today, enormous costs have been incurred
and will be incurred in air shipping critical holiday merchandise.. Other:
merchandise will miss its in-store delivery dates, meanirg that holiday
merchandise may arrive on our shelves on December 26, just in time to be
marked down. When the retail sector announces its sales and profits for
the fourth quarter there will be more losses and less profit and the stock
market will respond accordingly. In addition, several retailers are
reducing staffs at their distribution centers as a result of no deliveries.

» The retail story is an important one, but not nearly as critical as what is
now happening to manufacturers. As of today many manufacturing
plants across this country have gone to reduced shifts or have completely
shut down their lines for need of parts. Even if the ports were opened
today, piant closings will escalate because it will take more than two
months to unsnarl the ship traffic jam that now exists off our shores. This
means it could be weeks before parts shipments arrive. Indeed, those

shipments may be sitting in port facilities in Panama or Mexico right now
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because ships are diverting to these areas and off loading cargo. These
stranded shipments won't be moved until the lockout is ended.

» Each employee that is sent home because of a closed assemnbly line, will
lose pay. This in turn, reduces expendable income, which in turn affects
consumer spending. Slower retail sales will ensure that there will be no
©CONOMIC recovery.

e I'd like you to think about American farmers who export food to Asia, and.
to our stores located in Alaska and Hawaii. Because exports to the Orient
cannot move by train or truck, grain elevators are now full at harvest time,
frozen warehouses are overflowing, fresh chilled merchandise is being
diverted to the domestic market, suppressing prices, exporters are losing
their contracts, and beef and poultry producers have halted slaughters
and sent workers home.

s Finally, it's worth noting that factories are now closing in the Orient
because no trade is moving east. The impact on Asia could unleash a
recession there, which in turn has an impact on the ability of U.S.
exporters to sell into those markets.

Mr, Chairman and members of the Committee, we need immediate action. There

are only two ways to reopen the ports:
. .First, the private parties in this dispute could agree to a new coniract; or
alternatively the ILWU could agree to an extension of their existing contract. To

date, the ILWU has declined to agree to a day-to-day extension of the existing
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contract. Obvicusly a negotiated settlement would be the ideal solution, but the
parties in this dispute are backed into corners, and they need some
encouragement to reach a settlement. For that reason, we would urge every
member of the House to use whatever influence they have over the parties in this
dispute to seek an extension of the existing contract. Unfortunately talks broke
down once again Sunday night when the ILWU rejected the PMA’s latest offer.

* The second method for reopening the ports is the use of the Taft-Hartley Act
national emergency provisions, which allow the President to impose an 80 day
cooling off period. Yesterday, the Administration announced that they were
taking the initial steps to create a Board of Inquiry under Taft-Hartley. We fully
recognize that Taft-Hartley injunctions are rarely successful in ending labor
disputes and in this case would likely reopen the ports but hardly at full capacity
or productivity. Organized labor opposes the use of Taft-Hartley, but quite
frankly at this late date, well into the second week of a shut down of all
commerce with Asia we see very little choice for the President. There are no
other statutory remedies here. Taft-Hartley may not be elegant, but it will surely
reopen the ports for a 80 day period during which Congress and the President
must ensure that the private parties involved reach a compromise that puts our
ports back in business at full capacity

In closing, this situation on the docks raises some serious issues that
Congress must address in the future. The marine transportation system, often regarded

as the red-headed step child, must receive more attention on Capitol Hill. Trains,
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planes, and trucks are not the whole story when it comes to commerce. Ocean going
vessels calling at our ports link our economy to the rest of the world. The rapidity of
the economic damage wrought by this labor dispute should underscore the American
interest in keeping markets open and in supporting a transportation system that
supports global trade.

I am not an expert in labor law. IMRA has no spedfic legislative
recommendations at this time. But it strikes me that a labor contract that covers every
port on our West Coast poses significant future risks to our economy. The government
regularly disciplines this kind of monopoly power, and we would urge Congress to
consider whether there are some actions that are needed in this case. You should be
aware that labor contracts on the East Coast are not structured in this manner. If we
had a labor dispute on the East Coast it would affect only a single port and provide
alternatives that would not shut down commerce entirely. While this surely reduces
the leverage of organized labor, it by no means eliminates labor from having a role at
the ports.

Again, I thank you for this opportunity to present our views. I have

several documents I would like to provide for the record including:

Attachments: IMRA Letters to President Bush
IMRA Fact Sheet on Negotiations

Fact Sheet on Logistics Problems Once Ports Reopen
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June 12, 2002

President George W. Bush
The White House

1600 Pennsylvania Ave., NW
Washington, DC 20500

Dear President Bush:

On behalf of the International Mass Retail Association (IMRA), I would like to bring to your
attention to the contract negotiations between the International Longshore and Warehouse Union
(ILWU) and the Pacific Maritime Association (PMA) now underway that could affect every port
on the West Coast. These negotiations are important to both national secusity and the national
economy, and we are deeply concemed that the July I contract expiration is quickly approaching
without any apparent progress being made. Any labor disruption could be devastating to the
U.S. economy.

These labor negotiations affect dockworkers and marine terminal operators in all of the major
ports on the West Coast of the United States, including Hawaii and Alaska, It is estimated that
more than 7 percent of U.S, Gross Domestic Product passes through these ports in the form of
U.S. exports to the Far East as well as imports of consumer products and inputs to production.
For the mass retail industry, the stakes could not be higher. July marks the beginning of the
“peak” import season for Back to School and Christmas merchandise. Worker disraptions could
severely impact both selling seasons, which encompass a large percentage of annual retail sales.

Given the slow pace of negotiations, we fear that agreement on a new contract will not be
reached by July 1. We sincerely hope that the union will not walk away from labor talks that
only began on May 13. Egually concerning would be a potential lockout of workers. Such
disruptions would have significant economic impacts on our member companies, the nation as a
whole and potentially foreign markets. A recent study by the University of California at
Berkeley has estimated that the cost of a strike on the U.S. economy to be as much as $1 hillion
per day. As retail continues to be the shining light in a weak economy, such disruptions would
send the U.S. economy right into a tailspin. There are no real options for companies if the ports
shut down.

The issues separating the two sides are not “economic”—they deal with changing work rules and
implementing information technology at the dock that will enhance security, reduce truck
congestion, and improve productivity and efficiency. While labor is concemed that these
changes might lead to job losses, management has repeatedly said that workers will not lose their
jobs because of technology improvements. The truth is that trade through West Coast ports
continues to grow. Basic technologies are needed to meet growing demand.

1am not asking you to take sides in this negotiation, but 1 urge you and your Administration to
use your influence to ensure that the two sides do not engage in slowdowns, strikes or lockouts
that could harm the U.S. economy or put the U.S. in harms way. I urge you to contact the

1700 North Moore Street ® Suite 2250 @ Arlington, VA 22209
Phone: (703) 841-2300 ® Fax: (703) 841-1184



negotiators themselves and urge them to remain at the table and negotiate in good faith without
engaging in slowdowns or a lock out.

The Intemational Mass Retail Association—the world’s leading ailiance of retailers and their
product and.service suppliers—is committed to bringing price-competitive value to the world’s
consumers. IMRA members represent over §1 trillion in sales annually and operate over
100,000 stores, manufacturing facilities, and distribution centers nationwide. Our member
retailers and suppliers have facilities in all 50 states, as well as internationally, and employ
millions of Americans. As a full-service trade association, IMRA provides industry research and
education, government advocacy, and a unique forum for its members to establish relationships,
solve problems, and work together for the benefit of the consumer and the mass retail industry.

IMRA's members and the American public stand to be significantly harmed if disruptions occur
at the West Coast ports. We urge your attention to this issue. If you have any questions, please
contact Jonathan Gold, Director of International Trade Policy for IMRA at (703) 84 1-2300.
Thank you for your consideration.

Sincerely,

Robert J. Verdisco
President, IMRA

CC:  Donald L. Evans, Secretary of Commerce
Elaine L. Chao, Secretary of Labor
Norman Y. Mineta, Secretary of Transportation
Paul H. O’ Neill, Secretary of Treasury
Robert B. Zoellick, United States Trade Representative
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October 1, 2002

President George W. Bush
The White House

1600 Pennsylvania Ave., NW
Washington, DC 20500

Dear President Bush:

On behalf of the International Mass Retail Association IMRA), I would like to urge you to take
whatever steps are necessary to get the International Longshore and Warehouse Union (ILWU)
and the Pacific Maritime Association (PMA) back to the negotiating table.

The Intemational Mass Retail Association—the world’s leading alliance of retailers and their
product and service suppliers—is committed to bringing price-competitive value to the world’s
consumers. IMRA members represent over $1 trillion in sales annually and operate over
100,000 stores, manufacturing facilities, and distribution centers nationwide. Our member
retailers and suppliers have facilities in all 50 states, as well as internationaily, and employ
millions of Americans.

We are extremely disappointed in the breakdown of these talks and the subsequent closing of
ports along the West Coast. The effective shutdown of the ports is costing the U.S. economy $1
billion a day. This number will increase exponentially if this shutdown progresses any longer.
This shutdown is affecting every aspect of the U.S. economy including agricultoral exports
sitting on the docks, railroads sitting idle not accepting containers destined for export, the loss of
drayage work at the ports, the depletion of just-in-time manufacturing inventories forcing
assernbly lines to shut down, and a threat to the availability of finished consumer products for the
important Christmas holiday sales period. It is estimated that for each day the port is closed, it
will take five days to clear the backup. That means that even if the situation were resolved
today, it would take more than a month before the global supply chain would be back to normal.

The issues separating the two sides are not “economic”—they deal with changing work rules and
implementing information technology at the dock that will enhance security, reduce truck
congestion, and improve productivity and efficiency. While labor is concemed that these
changes might lead to job losses, management has repeatedly said that workers will not lose their
jobs because of technology improvements. The truth is that trade through West Coast ports
continues to grow. Basic technologies are needed to meet growing demand.

We continue to believe that negotiations are the best way to resolve the issues that surround the
use of technology and the jurisdiction over technology jobs. We continue to hope that the two
sides will accept a third-party mediator, or that labor and management could once again agree 10
a day-to-day contract extension that would reopen the ports. Unfortunately, with each passing
day this becomes less likely.

1700 North Moore Street ® Suite 2250 # Arfington, VA 22209
Phone: (703) 841-2300 ® Fax: (703) 841-1184
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We implore you to take whatever steps are necessary to order the reopening of the West Coast
ports and to persuade both parties to accept mediation and to return to the negotiating table. We
strongly urge you not to delay in your actions, as each day imposes hardships and costs on a
wide range of American industry, their customers, their employees and their shareholders.

IMRA's members and the American public stand to be significantly harmed if the shutdown
continues. We urge your immediate attention to this issue. If you have any questions, please
contact Jonathan Gold, Director of International Trade Policy for IMRA at (703) 841-2300.
Thank you for your consideration.

Sincerely,

Robert J. Verdisco
President, IMRA

CC:  Donald L. Evans, Secretary of Commerce
Elaine L. Chao, Secretary of Labor
Norman Y. Mineta, Secretary of Transportation
Paul H. O’Neill, Secretary of Treasury
Robert B. Zoellick, United States Trade Representative
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October 3, 2002

President George W. Bush
The White House

1600 Pennsylvania Ave., NW
Washington, DC 20500

Dear President Bush:

The International Mass Retail Association (IMRA) respectfully urges you to use your powers under
Federal Law to appoint a Board of Inquiry to investigate how the closing of the West Coast ports is
harming the nation’s economy. The work stoppage due to an impasse between the Pacific Maritime
Association and the International Longshore and Warehouse Unijon is causing serious harm to every
segment of the U.S. economy. Each day imposes new hardships and costs on a wide range of American
industries, their customers, their employees and their shareholders.

The International Mass Retail Association—the world’s leading alliance of retailers and their product and
service suppliers—is committed to bringing price-competitive value to the world’s consumers. IMRA
members represent over $1 trillion in sales annually and operate over 100,000 stores, manufacturing
facilities, and distribution centers nationwide. Our member retailers and suppliers have facilities in all 50
states, as well as internationally, and employ millions of Americans.

The ports have now been shut down for six days, costing the U.S. economy over $6 billion dollars thus
far. These damages will increase exponentially if the shutdown continues. Even if the ports were to
reopen tomorrow, it could still take several months to recover from the backlog the shutdown has caused.

This shutdown has hit every sector of the U.S. economy -~ importers, exporters, manufacturers,
agriculture and transportation. No U.S. business can afford to take the economic hit that this lockout has
caused. It is damaging every company’s bottom line, and hit every consumer’s wallet.

IMRA has supported mediation to resolve the situation, but it is now clearly evident that the two parties
are unable to end this impasse as quickly as both economic and national security require. Prompt action
is needed to ensure timely reopening of the nation’s West Coast ports.

IMRA stands ready to assist in any way efforts for a speedy resolution of this impact. Please feel free to
contact me or Jonathan Gold, IMRA’s Director of International Trade Policy, if we can be of any
assistance. Thank you for your consideration of this important issue.

Sincerely,

Robert 1. Verdisco
President, IMRA

CC:  Donald L. Evans, Secretary of Commerce
Elaine L. Chao, Secretary of Labor
Norman Y. Mineta, Secretary of Transportation
Paul H. O'Neill, Secretary of Treasury
Robert B. Zoellick, United States Trade Representative

1700 North Moore Street ® Suite 2250 @ Arlington, VA 22209
Phone: (703) 841-2300 ® Fax: (703) 841-1184
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West Coast Labor Negotiations: The Facts

Who Are the Parties Involved?

International Longshore & Warehouse Union (ILWU) ~ The ILWU, formed in 1937, represents
longshoremen, warehousemen, marine clerks, walking bosses and casual workers who load and
unload oceangoing cargo at West Coast ports. There are approximately 10,500 longshoremen whose
annual salaries average between $80,000 - $120,000 depending on their job.

Pacific Maritime Association (PMA) - The PMA consists of American and foreign flag operators,
stevedoring companies and terminal operators who operate along the West Coast. The principal
business of the PMA is to negotiate and administer maritime labor agreements with the [LWU
covering wages, employee benefits and conditions for employment for longshoremen, marine clerks,
walking bosses and foreren.

Where does the contract stand?

For the last few years, the ILWU and the PMA have negotiated three-year contracts. The last contract
expired on July 1,2002. The two parties began negotiations on a new contract this May. When the
contract expired on July 1, the two sides agreed to 24-hour extensions on a daily basis until September
3. The two sides again met sporadically throughout July and August and repeatedly each other's offers
rejected offers.

The two sides continued talks without the benefit of a contract. The lack of a contract allows the union
to engage in “non-strike” job actions, such as slowdowns and work to rule initiatives and in early
September they indicated that their decision not to extend the coniract was to aliow them to take job
action against the employers. On September 21+, the PMA accused the ILWU of engaging in work
slowdowns, which the ILWU denied. Shortly thereafter the union announced a work-to-rule initiative
because of safety concerns which began to slow down operations by September 26. The PMA
countered these actions by officially locking out the ILWU for a 36-hour "cooling off period.” On
September 29, at the end of the PMA “cooling off period” the union once again failed to provide
adequate labor to work ships in harbor. At that point, the PMA imposed an indefinite lockout until
such time as the ILWU agrees to extend the expired contract on a day-by-day basis; or agrees to a new
contract.

What are the main issues in dispute?
The employer group is seeking changes in the existing contract to allow for the use of technology at the

ports. The technology in question includes such items as global positioning systems for tracking
containers, information systems for improving the speed and security of truck gates and other
measures designed to manage growth, improve security and deal with congestion problems. The
ILWU fears that the introduction of technology will result in fewer longshore and clerk jobs, and, more .
important, they are concerned that new technology jobs created will be off-dock and therefore not
subject to the union's jurisdiction. The PMA has guaranteed the ILWU that no current longshoreman
will lose his or her jobs because of the introduction of technology; but the issue for labor is not existing
jobs, but future jobs for their sons and daughters. The two sides appear to be very close on basic
economic issues such as wages, healthcare and pensions.

1760 North Moore Street < Suite 2250 < Arlington, VA 22208
phone; (7031 841-2300 < fax: (7031 841-1183.
WWwimra.org.
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Who is impacted by the closing of the West Coast ports?

Every aspect of the U.S. economy is affected by the closure of the West Coast ports. According to a

study conducted by the University of California at Berkeley, the cost to the American economy of a

port closure is about $1billion a day, but will escalate if the closure extends for a longer period. The
port closure also has much larger impacts on stocks and financial markets in America and abroad.

Even if the ports are reopened quickly, it will take weeks to undo the congestion and the backup. The
impacts of week long lockout will be felt for almost two months.

Industry Impacts that are occurring right now:

Short haul trucking companies at the harbors have effectively been shut down. Their
employees and independent owner-operator truckers have no work to perform, are not
getting a paycheck and will have trouble covering bills.

U.S. rail operations supporting Asian trade are shutting down. Not only are no trains being
built at the harbor for inbound commexce, but also major railroads have announced that
they will no longer accept containers with export cargo headed for West Coast ports.

Exporters are unable to send products to customers overseas, and are missing delivery
dates. Export product is backing up in grain elevators and in warehouses. As the rail
companies shut down operations, export companies dependent on overseas customers have
to shift to congested East Coast or Gulf Coast ports and may have to scale back operations.
Exporters of perishables are the most impacted of all losing sales and losing cargo that is
sitting on the ports.

U.S. manufacturers in global just-in-time supply chains face imuminent suspension of
manufacturing operations as inventories of parts are exhausted. While many U.S.
manufacturers have taken expensive contingencies to build “just in case” inventories or fly
parts in on airplanes, for the most part manufacturers probably have only two weeks worth
of critical parts. In some cases their stocks may be much less. Plants have already shut
down. Most plants will not shut down because it will take more than a week to unsnarl
their parts delivery chains.

Qcean carriers have now suspended their eastbound lines out of Hong Kong and have
announced that no ships will depart for at least a week. This means that products destined
for the U.S. market are now backing up in Asia. This in turn will have a significant impact
on a number of Asian economies. In addition, some carriers are diverting cargo to Panama
and Mexico and offloading it in unsecured locations, raising concerns about cargo theft and
even potential smuggling or terrorism.

U.S. retailers are entering the critical fourth quarter, during which they experience nearly 40
percent of all annual sales. The lockout occurs at the height of peak holiday season and the -
Iockout could mean that important seasonal merchandise does not reach stores on time.
Consumers are unlikely to see wide scale shortages of merchandise unless the lockout
continues for several weeks. Nevertheless specific items may not be available on time with
the result that retailers will Jose sales. In addition, the contingency plans that retailers have
taken, including building inventories and shipping products by air, add costs. These costs
will either be passed on to consumers, or more likely, will affect the profitability of the retail
sector as a whole.

For more information contact Jonathan Gold {(jongold @imra.org) at 703/841-2300.
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Key Negotiating Officials

Mr. James Spinosa

President

International Longshore and Warehouse Union
1188 Franklin Street

4th Floor

San Francisco, CA 94109

Phone: {415) 775-0533

Fax: {415)775-1302

Mr. James Minjace
President

Pacific Maritime Association
550 California Street

PO Box 7861

San Francisco, CA 94120
Phone: (415) 576-3200

Fax: (415)989-1425
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QOctober 7, 2002

Backgrounder -~ The Logistical Problems Created by the West Coast Port
Shutdown

« Experts now estimate that restoring the West Coast ports to normal
operations will take four to six days for each day the ports are closed.

* Through Monday, October 7, the ports will have been shut for ten days. It
will take six to eight weeks to return them to normal operations ~ shortly
before Thanksgiving at earliest, and possibly as late as December.

+  Once opened, the ports will be confused and highly congested. Factories will
continue to close for lack of critical components, farmers will continue to
learn that their produce has rotted on the docks, and exporters will continue
to reduce shipments while the backlog is worked down.

s Even if the ports were to reopen immediately, the economic sttuation will
continue to worsen before it improves. Every single day that the ports remain
closed compounds the problem greatly.

» The West Coast port infrastructure simply cannot support the massive
movement of containers that will be necessary to clear the congestion more
quickly.

+ Long Beach/ Los Angeles is a prime example. On Monday October 7 there
were 46 loaded ships dockside, and another 72 anchored as much as 20 miles
down the coast awaiting a berth. 31 more ships were scheduled to arrive on
Monday and Tuesday. Most of these are container ships, and each ship
carries from 1800 to 8000 containers. Conservatively, there are more than
240,000 containers awaiting offloading in Long Beach / Los Angeles alone.

+ Logistics at the port are tight in the best of times: there are only 10,000
trucks registered to serve the port, each of which can carry one container at a
time. Normally these trucks wait one or two hours to pick up a container,
and wait an equal amount of time to return the empty. Many hubor
distribution facilities are 60 to 80 miles away, so many of these trucks will
move only one container a day. With the confusion that will accompany the
resumption of port operations, these delays could be considerably greater.

+ Some containers ordinarily are loaded directly onto railcars on the
docks, but this too is tight even in normal operations: port rail facilities
are so limited that a large proportion of containers must be hauled out
of the port by truck to rail lines miles away.

« The implications for export cargoes are equally bad. Shipments are piling up
at grain elevators, factories and farm leading docks, as railroads are unable
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to accept cargo for the congested ports. This cargo will not be in the ports for
lading onto ships, resulting in ships leaving the docks without full export
loads. The stoppage also has serious implications for the return of empty
containers and railears: empty containers and rolling stock will not be in the
right locations when port operations resume. The ports will face “outbound”
railcar shortages on a daily basis, compounding the congestion.

+ Every day the work stoppage continues increases the severity and magnitude
of the impact:

o]

Steamship lines have begun offloading cargos in foreign ports. Theft
and damage almost certainly will be greater in these locations, and the
logistics of transport to the intended destination will be greatly
complicated

Congestion of offloaded containers will make smooth ship-to-rail
offloading far more difficult, so that a greater proportion of containers
will have to be moved by the over-burdened fleet of trucks.

Inability to move enough containers out of the ports means that
offloaded containers will be “buried” in stacks. Critical components
could languish at the bottom of these stacks for weeks.

Lack of availability of empty containers in foreign ports will prevent
loading of some merchandise, including critical parts for US factories

Carriers have ceased booking departures from Asia to the West Coast
ports. When operations resume, vessels will be slowed down to aveid
“bunching”, adding extra days to the transPacific transit.

Asian manufacturers will stop production due to inability to ship or
store goods intended for export. The economic implications of the
stoppage thus could spread throughout the Pacific Rim.

Grounded containers waiting in Asian ports face increased risk of
becoming an easy terrorist target.



73

APPENDIX C - WRITTEN STATEMENT OF MAX VEKICH, PRESIDENT,
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Mr. Chairman and members of the subcommittee on Employer-Employee Relations, my
name is Max Vekich, and I am here on behalf of my 10,500 locked out brothers and
sisters of the International Longshore and Warehouse Union. I am President of
Longshore Local 24 in Washington State and also serve as Washington’s representative

on the union’s Legislative Action Committee.

It has been 11 days since our employer locked the gates to the West Coast ports and
refused to allow us to. go to work. The PMA is a conglomeration of maritime
corporations. Ninety_ percent of PMA members are foreign companies. We are incensed
that the PMA has such low regard for American workers, consumers and businesses that
they wouldvbring shipping to a stand still and threaten the U.S. economy for no good

reason.

As you know, the President began the process of invoking Taft-Hartley yesterday. We
are opposed to the invocation of Taft-Hartley and hoped that the President would have
signaled his support for the collective bargaining process. The PMA started negotiations
last May by repeatedly threatening to lock out our members if we did not capitulate to
their demands. Their whole bargaining strategy centered on Presidential intervention. If
we allow them to get away with this cynical strategy, then collective bargaining in this

country will be imperiled.
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Last Sunday, the PMA reneged on tentative agreements they made the previous day on
the issue of technology and the role of workers in the implementation of that technology.
The Federal Mediator, on behalf of President Bush, tried to broker a deal to get the ports

open while the ILWU and the PMA continued to negotiate. The ILWU accepted a seven

day extension of the old contract without preconditions; the Pacific Maritime Association

rejected the mediator’s deal. The members of the ILWU want to get back to work. We
do not want to see any more workers, consumers or businesses harmed by the Pacific
Maritime Association’s irresponsible lock-out of American workers. The PMA
apparently believes it can get the Bush Administration to do what it cannot accomplish at
the bargaining table. This is the only reason they continue to refuse to deal honestly with

the union.

Last week, the union achieved some success in éefms of moving cargo. The union
successfully pressured the foreign dominated PMA to move United States military cargo
for our troops overseas. The union pressured the PMA to move cargo and essential
supplies to Alaska and Hawaii ~ two states completely dependent on ocean
transportation. Right now the ILWU is asking the PMA to allow us to move essential
supplies to Guam, The ILWU bypassed the Stevedoring Services of America when they
refused to dispatch longshore workers to help move baggage for cruise vessel passengers.
We simply reported to the cruise vegsels and helped move the baggage for these stranded
passengers. The ILWU is also placing pressure on the PMA to move agricultural

products, particularly perishable items and grain. The PMA does not care how much our
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farmers are suffering due to their irresponsible lock out of American workers — they are

only interested in achieving their negotiating goals.

The PMA has demonstrated its complete disrespect for workers and the American people
by not taking the process seriously. They went so far as to bring armed thugs to a federal
mediation session. They refused to meet the union halfway on technology and jobs.
They attempted to gain leverage in return for moving essential carge. This is not

bargaining in good faith.

For the two years preceding contract negotiations, the PMA repeatedly said that the

ILWU would slow down work when the contract expired in order to gain bargaining

leverage. My brothers and sisters had different ideas. In a sign of good faith and a great
‘ concem for the economy, we did not slow down. ILWU members set records for cargo

movement in West Coast ports in June, July and August.

As consequence of the increased cargo volume, the number and severity of accidents on
the job increased. Inresponse to the high number of accidents, the ILWU instituted a
safety program that urged members to adhere to all safety regulations in the safety code
that was part of the current contract. The critical safety regulations were agreed to by the
PMA and the ILWU. The CEO of the PMA reportedly threw a temper tantrum and

decided to shut down West Coast commerce because of the safety program.
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5 of my union ~ Rudy Acosta, Richie Lopes, Jr., Dick Peters, Mario Gonzales, and John
Prohorroff, were brothers were killed over the course of the last seven months. They did
not go home to their families at the end of the work day. In 2001, there was not one
fatality involving longshore workers on West Coast ports, in 2002, there have been five
todate. Yet, the ILWU is accused of a “slow down™ and West Coast commerce is

brought to a halt in response to a safety program?

I would like to set the record straight on the average salary of longshore workers. Our
job is the second most dangerous in the country, second only to mining. We have a
strong union and we have been able to negotiate good contracts for the working men and
women of the ILWU. We do not apologize for raising the standard of living for working
families. But one needs to be accurate when we talk about the average salary of a
longshore worker. The PMA claims fo the media that the average longshoreman makes
$106,000; but on page 62 of their 2001 Annual Report, they list the average income as

$80,088

On September 20, 2001, the union’s Labor Relations Committee proposed that the union
and employer work together to beef up security at the west coast ports as a result of the
new threats of terrorism to our nation’s ports. The union did not receive a favorable
response from the PMA. In fact, the employer group has objected to every program that
the union has proposed to truly enhance security at our nation’s ports. The union
proposed that all marine terminals institute and build on the kind of security checks for

containers that American President Lines (APL) performs. On the other hand, marine .
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terminals managed by the Stevedoring Services of America (SSA), including the terminal
that handles China Ocean Shipping Company vessels, perform no security checks of
containers. We think it is important to the American people to at least do quick security
checks on containers. PMA’s allies like the International Mass Retail Federation are
desperately trying to kill a Customs rule that would give Customs officials timely and
detailed ocean manifests for the purpose of heading off weapons of mass destruction
before they reach the United States. Our employers are desperately trying to kill any user

fee to help pay for the security that they have failed to provide for the American people

Finally, we ask that members of Congress recognize who has done their duty — American
workers. The working men and women of the ILWU stayed on the job until they were
locked out. The ILWU worked in good f;iith with the Federal Mediator and agreed to his
suggestions, like a seven day extension. All American workers will be hurt if President
Bush invokes Taft-Hartley. These injunctions ostensibly promote a cooling off period
between workers and management; but in many cases Presidential interference in a
collective bargaining dispute has only served to beat up the conflict. In 9 cases, mostly
involving Taft-Hartley injunctions against longshoremen, a strike occurred after the 80

day cooling off period.

The ILWU has acted responsibly. We abhor the reckless behavior of the PMA which has

caused damage to workers and businesses dependent on the waterfront. It is the members
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of the Pacific Maritime Association that needed to be shamed into opening the docks to

the American workforce.

bdopeiu29
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APPENDIX D - WRITTEN STATEMENT OF JOHN VICTOR JOKINEN,
PRESIDENT, E.J. VICTOR FURNITURE COMPANY, MORGANTON, NC
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President of the E.J. Victor Furniture Company

Morganton, North Carolina

On the Economic Consequences of the West Coast Ports Work Stoppage
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Ms. Chairman and Members of the Subcommittee:

Good afternoon. My name is John Victor Jokinen, and I am the President of E.J. Victor
Furniture Company, a small manufacturing company located in Morganton, North
Carolina. At the outset, I would like to express my appreciation to the Subcommittes and
to Representative Cass Ballenger for allowing me this opportunity to share our

company’s concerns about the current labor dispute affecting ports on the West Coast.

About a dozen years ago, two business partners and I set out to establish a furniture
manufacturing company that would provide an alternative to the growing trend in our
industry toward high-volume manufacturing that too often minimizes the importance of
hand craftsmanship. When we founded E.J. Victor in 1990, we created a company that
would be committed fo preserving time-honored construction methods used to create

exquisite furniture for the home.

We began with 33 employees, and initially we offered 15 pieces of wood and 10 pieces
of upholstered furniture in the style of English reproduction. Today, we employ more
than 250 associates in three plants covering more than 360,000 square feet of
manufacturing space. Our current product selection includes wood furniture, commonly
known as “casegoods” in our industry (that is, dining room and bedroom furniture),
upholstery, and smaller items known as “occasional” furniture (such as coffee tables and

end tables). At E.J. Victor, meticulous attention is paid to handpicking premiuvm
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materials that go into making our casegoods and upholstery items. Only the finest grades
of hardwood solids and veneers, finishing materials, fabrics, and custom-made hardware
are used in our manufacturing process. As a result, our products have found their way
into homes not only here in the United States, but also abroad, particularly in Japan,
Taiwan, Saudi Arabia, Kuwait, Italy, and Russia. We have also been very fortunate to
supply an assortment of furnishings to American embassies and ambassadors’ residences
around the world, thanks to procurement opportunities available to us through the U.S,

Department of State.

Despite our export distribution channels, the unrivaled work of our skilled artisans, and
our strong commitment to manufacturing the highest quality furniture, we are not
immune from competition. The global economy is such that imports from the Pacific
Rim and other sources have exerted tremendous pressure on smaller manufacturers like
us who are often torn between preserving a dedicated local workforce and bringing in
furniture products from offshore sources in order to remain competitive. As a business
decision, we concluded that the best way to remain competitive and retain our employees,
particularly as the economy slid toward recession, was to begin importing a small
segment of our product line made up of those “occasional” pieces | mentioned earlier, as
well as a collection of decorative accessories, such as lamps, wall art, and ceramics.
Today, imports represent roughly 25 percent of our overall product line, with the

remaining 75 percent manufactured in our three North Carolina facilities.
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It is because our company depends on both imports and exports that I am appearing
before you today to discuss the current work stoppage affecting ports on the West Coast,
On a national level, the dispute between labor and management is causing tremendous
havoc to global supply chain management and is placing additional pressure on an
economy already battered by corporate scandals, unnerving fluctuations in the stock
market, and shaky consumer confidence. As you probably know, many analysts have
estimated the work stoppage to be costing the American economy between 1 and 2 billion
dollars a day ~ clearly complicating bipartisan efforts to speed-up the economic recovery.
The shutdown is affecting nearly every aspect of the economy, from agricultural exports
sitting on the docks, railroads sitting idle not accepting containers destined for export
overseas, a major disruption in “Just in Time” manufacturing inventories, and a serious
threat to the availability of finished consumer products for the upcoming holiday sales

period.

The situation is made all the more critical for the domestic furniture mdustry because the
dispute comes at a time when thousands of home furnishings manufacturers like us are
preparing for the fall International Home Furnishings Market, which begins next week in
High Point, North Carolina, the furniture capital of the world. If you’re not familiar with
what Market is all about, I can tell you that the twice-annual trade show is the single-
most important event for the furniture industry. More than 3,000 home furnishings
manufacturers gather in High Point each April and October to exhibit their new products

to more than 83,000 retail storeowners, interior designers, architects and other design
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professionals from all 50 states and 110 foreign countries. Because almost half of all
U.S. furniture sales are derived from products imported from abroad, especially from the
Pacific Rim, numerous manufacturers are depending on their Market samples to arrive in
time for this major trade event. Failure to do so will most assuredly be reflected in a
marked decrease in sales orders. As a result, the furniture industry can ill afford a

prolonged disruption in the flow of goods both into and out of our nation’s poris.

We at E.J. Victor are especially concerned about this situation because we do roughly 25
percent of our business at Market. That translates to nearly $3 million in finished
furniture products that we will not be able to ship over the course of the next six months,
if our clients are not able to see these Market samples firsthand. For example, we will
not be able to ship our domestically manufactured dining room tables, sideboards, or
china cabinets without the accompanying chairs, which are brought in from overseas.
What’s more, we have just completed construction of an additional 8,300 square feet of
display space at our permanent showroom in High Point, at a cost of $1.4 million.
Without being able to transport our incoming samples from Long Beach, California, to

High Point, the new addition will have little practical use when Market opens next week.

At the same time, our export operations are at stake in this dispute. At this time, we have
several containers of furniture products waiting to be loaded in Long Beach onto
outbound ships, headed for China and Japan. Exports contribute more than $2.5 million

in receipts each year, and are an integral and growing part of our company’s business
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strategy and marketing efforts. Moreover, without our Market samples, our international
clients will not be able to make their purchasing decisions in a timely manner, which in

turn, will affect our future export potential.

Every day that passes without a resolution to this labor-management dispute puts
tremendous pressure on our company, and many more like it across the U.S., that depend
on the smooth flow of commerce through our nation’s ports. While news accounts often
describe the economic impact on mass retailers and very large manufacturers, like the
nation’s automakers, my message to you today is that smaller manufacturers are just as

much in the proverbial “cross-bairs.”

Mr. Chairman, ours is a proud company. Our employees are dedicated professionals,
who love their work and who put themselves into every piece of furniture they make. We
are a small company, among the few that have not closed down in Burke County, a rural
area where unemployment and limited economic development are already a challenge.
And, we feel very strongly about remaining a predominantly domestic manufacturer.

But, we are not invincible. We do not enjoy operating margins that would allow us to
absorb the kinds of losses that are certain to result from a prolonged shutdown of West
Coast port operations. Furniture manufacturing and retailing is a very competitive
business, one that requires us to constantly strive to innovate, modernize, and adjust to
ever-changing consumer preferences. Because we operate in such a highly competitive

environment, where consumers can choose from among so many manufacturers, my
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greatest concern is that if this work stoppage continues in its current form, with no
meaningful resolution in sight, we will more than likely face the unpleasant task of
having to reduce our workforce — a step none of us wants to take in our close-knit

community.

Over the past several days, many individual companies and trade associations have
brought their concerns to the attention of key figures in the Administration, urging the
‘White House to help jump-start negotiations, while work on the docks resumes. The
American Furniture Manufacturers Association, our national trade organization, also
weighed-in and highlighted our shared concerns about the unique situation facing our
industry. As a result, I am certainly encouraged by the President’s recent decision to
convene a Board of Inquiry, the first in a series of steps aimed at getting workers back on
the job and negotiations between the two sides back on track. Looking back at the events
leading up to yesterday’s decision, I believe it was critical for policymakers to understand
just how many parties are feeling the “ripple effects” of the port lockout — small
manufacturers like us, farmers and ranchers, the U.S. military, and even auto workers

whose jobs are affected by such a major disruption in the supply chain.

It is my sincere hope that the Administration’s decision fo step in and assess the
economic consequences of the work stoppage will convince both parties involved that
this dispute needs to be resolved quickly, before the costs to the national economy

become larger and more permanent. I will readily admit, Mr. Chairman, that I am not a
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labor relations expert, and I do not presume to have a long-term solution to this particular
dispute. What I am an expert at is running a manufacturing business that employs
dedicated, hard-working artisans and craftspeople who use time-honored techniques to
create truly exceptional residential furniture. It ig on their behalf that I ask for your

bipartisan support for bringing this dispute to a peaceful and productive resolution.

Thank you, Mr. Chairman. I would be pleased to answer your questions.
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Statement
of the
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of Commerce

ON: CORPORATE CAMPAIGNS IN A GLOBAL ECONOMY

TO: SUBCOMMITTEE ON EMPLOYER-EMPLOYEE
RELATIONS OF THE HOUSE COMMITTEE ON
EDUCATION AND THE WORKFORCE

BY: CHARLES I. COHEN

DATE: OCTOBER 8, 2002

The Chamber'’s mission is to advance human progress through an economic,
political and social system based on individual freedom,
incentive, initiative, opportunity and responsibility.
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The U.S. Chamber of Commerce is the world’s largest business federation,
representing more than three million businesses and organizations of every size, sector,
and region.

More than 96 percent of the Chamber’s members are small businesses with 100 or
fewer employees, 71 percent of which have 10 or fewer employees. Yet, virtually all of
the nation’s largest companies are also active members. We are particularly cognizant of
the problems of smaller businesses, as well as issues facing the business community at
large.

Besides representing a cross- section of the American business community in
terms of the number of employees, the Chamber represents a wide management spectrum
by type of business and location. Each major classification of American business —
manufacturing, retailing, services, construction, wholesaling, and finance — numbers
more than 10,000 members. Also, the Chamber has substantial membership in all 50
states.

The Chamber’s international reach is substantial as well. It believes that global
interdependence provides an opportunity, not a threat. In addition to the U.S. Chamber of
Commerce’s 83 American Chambers of Commerce abroad, an increasing number of
members are engaged in the export and import of both goods and services and have
ongoing investment activities. The Chamber favors strengthened international
competitiveness and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber
members serving on committees, subcommittees, and task forces. Currently, some 1,800
business people participate in this process.
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Statement of
Charles I. Cohen
Senior Partner, Morgan, Lewis & Bockius LLP
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Subcommittee on Employer-Employee Relations
House Committee on Education and the Workforce

October 8, 2002

Chairman Boehner, Chairman Johnson, and Members of the Subcommittee, I am pleased
and honored to be here today. Thank you for your kind invitation.

By way of introduction, I was appointed by President Clinton and served as a Member of
the National Labor Relations Board from March 1994 until my term expired in August 1996.
Before becoming a Member of the Board, | worked for the NLRB in various capacities from
1971 to 1979 and as a labor lawyer representing management in private practice from 1979 to
1994. Since leaving the Board in 1996, I have returned to private practice and am a Senior
Partner in the law firm of Morgan, Lewis & Bockius LLP. I am a member of the Labor
Relations Committee of the U.S. Chamber of Commerce, and Chair of its NLRB subcommittee,
and am testifying today on behalf of the U.S. Chamber of Commerce.

The National Labor Relations Act was enacted in 1935 and has been substantially
amended only twice — once in 1947 and once in 1959. Nonetheless, the Act continues to strike
the balance in labor relations that its drafters intended. The Act guarantees important rights to
employees, employers, and unions. The fundamental precept in industrial democracy is
premised on a majority of employees in a collective bargaining unit freely selecting a union as

their bargaining representative. Because all employees in that unit are bound by the decision of

1-WA/1869020
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the majority, it is especially important that the employees are informed about the possible
consequences of their choice, and that their right not to be represented by a union be respected.
Once a union is duly designated, the Act provides a framework for both sides to work out,
through collective bargaining, the terms and conditions applicable to employees in collective
bargaining units.

Recent times, however, have seen a remarkable shift in the labor relations landscape — a
shift caused in large part by the need for U.S. corporations to remain competitive in a global
economy. Although unions remain strong in many traditionally unionized industries (steel, coal,
airlines — to name a few), union density has decreased precipitously to the point where only
about 9 percent of the American private sector workforce is represented by a union.

Union leadership has been unable to combat this trend through traditional methods —
namely, through union organizing campaigns and NLRB-conducted secret ballot elections.
Therefore, union leadership has turned to two controversial approaches (or techniques) to bolster
their position among working Americans, and to firmly entren.ch unions in the landscape of
American industry. It is a tremendous understatement to state that these techniques have serious
implications for the future of labor relations, and they warrant the attention of the U.S. Congress,
which is why I have accepted your invitation to appear here today.

The first approach unions have taken to combat their decreased density in American
industry is the use of “corporate campaigns” as a way of obtaining and then exerting their
influence over employees and over management. The corporate campaign is an alternative
approach to the traditional forms of expression by unions representing employees or by unions
seeking recognition — namely, collective bargaining, picketing, and strike activity. Corporate

campaigns take many forms, but typically involve unions’ attempts to enlist the media and public

1-WA/1869020.1
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interest groups to influence public opinion and to rally support for union organizing and other
union causes. Corporate campaigns often attempt to have the target company and its officials
portrayed as villains by investors, customers, vendors, employees, and the public at-large.

It is often observed that although corporate campaigns are by no means new, their use has
greatly intensified and has become much more sophisticated over time. Unions have developed
innovative strategies to exert pressure on employers. Corporate campaigns have become a
weapon of choice in the union movement’s arsenal, and it appears they will remain the weapon
of choice for the foreseeable future.

The goals and tactics of union corporate campaigns are diametrically opposed to the
current regime of federal labor relations laws, which exist to facilitate the equitable balance of
the interests of management, employees, and unions. When properly aligned, labor relations can
result in win-win situations. Businesses thrive, jobs are created, and employee satisfaction is
high. This prosperous situation is less likely to occur under a corporate campaign regime. One
of the principal differences between the traditional forms of union expression and the corporate
campaign is that while collective bargaining is premised on labor having some or all of its views
adopted voluntarily by management after a period of collective bargaining, the corporate
campaign often is premised on management either being coerced into accepting a union’s
demands or potentially being driven out of business. It is no wonder that it has been recognized
that corporate campaign strategies are divisive, threaten the viability of companies and jobs, and
are at odds with the need for employer-employee cooperation in the workplace to meet the
demands of global competition. And, in this shrinking global environment, corporate campaigns
can be utilized internationally, with efforts made to unfairly portray law-abiding companies as

international outiaws.

1-WA/1869020.1
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The advantages to unions in obtaining neutrality agreements are apparent. They help
unions increase membership without the need for the lengthy, expensive, and ultimately
unpredictable process of industrial democracy culminating in an NLRB-conducted secret ballot
election process. In fact, to the extent unions are successful in getting neutrality clauses and card
check agreements, the NLRB is almost entirely removed from the process. The consequences to
the labor relations process, however, can be startling. Free choice by employees with respect to
union representation is a basic tenet of U.S. labor laws. Corporate campaigns condﬁcted with the
aim of securing neutrality agreements, card check agreements, or other procedural concessions
from the employer — with the ultimate goal of obtaining representation status without a fully
informed electorate and without a secret ballot election — in fact undermine the right of free
choice.

Union corporate campaigns and neutrality agreements are thus part of the same disturbing
trend in labor relations. Unable to win while playing by the well-established rules of the
National Labor Relations Act and the National Labor Relations Board, unions and union
organizers and their representatives have turned to corporate campaigns and neutrality
agreements to circumvent the federal labor laws. In so doing, unions endeavor to make up for
the fact that in today’s environment, employees — when given the right to choose of their own
accord after being fully informed — choose to reject union representation roughly half the time.

Particularly troublesome is what is occurring in the Trico Marine situation. We see there
the three legs of the stool of avoiding our established procedures for accepting or rejecting union
representation: a corporate campaign, pressure to accept a neutrality agreement and card check
recognition, and international pressure including a lawsuit in a Norwegian court to permit a

crippling of Trico’s international operations. Indeed, I intend to testify next month in a

1-WA/1869020.1
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Norwegian court on behalf of Trico Marine to explain to the court our finely balanced labor laws
as that court considers whether a boycott of Trico Marine should be sanctioned in Norway
because of Trico’s actions in Louisiana.

This concludes my prepared oral testimony. I look forward to discussing my comments
in more detail during the question and answer period, but before that, I would again like to thank
the committee for inviting me here today, and for its attention to these very important

developments regarding labor relations in the 21st century.

Charles 1. Cohen

Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, N'W.
Washington, D.C. 20004
202.739.5710
ccohen@morganlewis.com
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MULTINATIONAL UNION CORPORATE CAMPAIGHS:
A NEW DOUBLE THREAT TO AMERICAN INDUSTRY

Herbert R. Northrup*

Wharton School, University of Pennsylvania, Philadelphia, PA 19104
I. Introduction

The weakness of American unions in organizing, a principal cause of
the private sector decline in union membership to approximately 9
percent of the labor force (Figure 1), has caused unions to develop
substitute  pressure methods which attempt to force employers to
agree to union representation of its employees without National
Labor Relations Board (NLRB) representation elections. One of the
most widely used of the new techniques is the "corporate campaign,”
which can be designed to generate outside pressure on companies to
recognize unions, and the "inside game,” which concentrates on
creating pressures within the target facility, or a combination of
the two even where the union may have only a few supporters who are
current or former employees.? This article examines the purpoese and
policies involved in corporate campaigns which have adopted new
tactics that have major dangers for American multinational
companies and their employees here and abroad. First, however, the
nature of corporate campaigns and the ‘“players® 1din this
international field are examined.

II. The Nature of Corporate Campaigns and Global Union Federations
Corporate Campaigns have been defined in various ways, but the
definition of the now defunct AFL-CIO Industrial Union Department

(IUD) is succinct and accurate. The IUD defines a corporate
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campaign as one which:

applies pressure to many points of [corporate] vulnerability
to convince the company to deal fairly and equitably [from the
union’s point of view] with the union ... It means vulner-
abilities in all of the company’s political and economic
relationships -- with other unions, shareholders, customers,
creditors, and government agencies -- to achieve union goals.?

In his seminal study of corporate campaigns, Professor Charles
Perry
quotes ancther definition which was made by an attorney

for the chemical company, BASF:

Singe ... June 1984 ... OCAW [0il, Chemical, & Atomic
Workers] has engaged in an intensive course of conduct
maliciously intended to injure and interfere with

BASF in its business, trade, and reputation. This course of
action has been described by OCAW as a "coordinated campaign®
or "corporate campaign.' Its express purpose, as described by
[the] OCAW President ... is to make the consequences to BASF
for the lockout "as unpleasant, disagresable, and expensive
as pessible. OCAW has stated its intent to precipitate a
crigis ... in employee, customer, and public confidence --
and loyalty. "™

Similarly, the IUD defines the ‘"inside game” in the first
publication on this approach to corporate pressure and harassment
which the IUD declared was designed "as a partner to the earlier
[corporate campaign] publication,® and that:
This new booklet ... explores the use of tactics

within the workplace.... It is a guide to organizing

workers to fight on their own behalf where they work --

whether it's in a plant or a hospital, a retail store

or an office, a construction site or an agency of

government ,?
Unions are at a disadvantage in using the inside game if they do
not represent the employees involved, but they can overcome this
problem if they can find a disgruntled employee or former employee

to file a law suit alleging a violation of a regulatory law. Then,

union supplied attorneys request discovery in order to obtain lists
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of employees, purportedly to enlist other employees allegedly so
treated, thereby converting the case into a class action. The union
attorneys can circulate a letter to employees, not only asking
about similar alleged violations, but also about a host of other
matters including working off-the-clock, a violation of the Fair
Labor Standards Act (FLSA), alleged equal employment violations,
and various company alleged malpractices.

From the answers to these questions, the union can reach a
relatively -few dissatisfied employees and ex-employees who are
willing to serve as complainants in cases and can help to provide
charges or information that reap wide publicity and damage the
company. Additionally, the information collected in this manner can
permit the union, its allies, and surrogates to engage in a broad
use of regulatory agencies, wmunicipal, state and federal, to
further the union’s ends. This proves the point of Joe Crump, a
local official of the United Food and Commercial Workers (UFCW),
who wrote:

You don’‘t need a majority or even a 30% support among

employees. A few people inside and outside are all that’s

necessary to be successful. (Note: Fired employees are a

great source of information. They’re not afraid and

they’re motivated!)®
Corporate campaigns and inside games involving companies with
multinational operations always contained action on the part of
unions abroad, but historically such action was almost exclusively
in the form of "solidarity" expressions, leafletting, and public
appeals.’ In gaining this cooperation, American unions usually

received assistance from what were formerly known as International
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Table 1
Global Union Federations Affiliated with
The International Confederation of Free Trade Unions (ICFTU)

Belgium Education Intemational (ET)

Belgium [r | Federation of Chemical Enerqy, Mine & (Generat Yyorkers' Unions (JCEMY
Belgium [ntamational Federation of Journalists {IF))

Belgium lnteraationgl Textite, Garment & Leather Workers' Federation (ITGLWF}

France Bublic Service Intamational (PST)

Great Britain Intemationsi Transport Workers! Federation (ITF)

Switzerland International Fedgration of Building and Woodworkers (IFBYYW)
Switzeriand [ ignal Metalworkers' Federation (IMF)

Switzeriand [ntepational Union of Food Agric, Hote! Rest.Cater Tobae.§ Allied Work. AssocfE* w:]
Switzerland Unton Network International (LINTY

Notes: The ICFTU, headquartered in Brussels, Belgium, is the
coordinating body for the formerly called International Trade
(Union) Secretariats, now termed Global Unicon Federations (GUFs).
The countries listed above are where the various headquarters of
listed GUFs are located.

Union Network International is the new name for the formerly called
International Federation of Commercial, Clerical, Technical and
Professional Employees. Name was changed after mergers of Actors
and Musicians federations.

The long name of the formerly termed International Union of Food
and Allied Workers Associations depicts a number of mergers of
small ITS groups.
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Trade [Union] Secretariats (ITS), but more recently call themselves
"Global Union Federations." (GUFs). American, European, and
various other country unions have affiliated with GUFs particularly
since World War II, and play an important role in their operations.
With rare exceptions, GUFs have no employee membership of their
own, but often still c¢laim to represent their affiliates’
membership. Table 1 provides a 1list of the Gulfs which are
affiliated with the overall coordinating body of the group, the
International Confederation of Free Trade Unions (ICFTU).
In addition to the GUFs, there are other multinational groups which
today are active. These include European federations' which are
affiliated with the overall European union coordinating body, the
European Trade Union Confederation (ETUC). Some affiliates of the
ETUC are affiliated with GUFs, but several key ones are not,
including the European Metalworkers Federation (EMF), the most
active of these European groups. Even in the case of the EMF, dual
membership of key country unions with both the relevant GUF and the
ETUC affiliate gives the GUFs strong influence at the European
level.

Most important at the European level, however, are the European
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Community bureaucrats who see themselves as principals in
multinational bargaining. It was more than twenty years ago in
interviews with key staff personnel at the EC’s Brussels, Belgium,
headguarters it was clear that such staff members considered
themselves ideally suited to mediate between labor and management
in bringing "harmonization" between labor and management in the EC,
and to participate as representatives of the public in labor-
management relationships. Moreover, the EC subsidizes the union
side by -“supplying translators at union "congresses" (which
Americans call "conventions,") and at other gatherings, as well as
supplying meeting places. Management groups also had some access to
such support, but utilized them much less, and often had the means
to do without.?

IIT. Multinational Governmental Organizations Role

Two multinational governmental organizations have become involved
in controversies concerning the extent and content of national
legislation and collective bargaining as a result of their adoption
of “guidelines"” for conduct by multinational companies in
employment and industrial relations. The first to act was the
Organization for Economic Cooperation and Development (OECD) in
1976 through its Committee on International Investment and Multi-
national Enterprises (CIIME) which receives input from business,
via its Business and Industry Advisory Committee (BIAC) and from
unions via its Trade Union Advisory Committee (TUAC) on which the
GUFs play an important role.

The OECD Guidelines cover a wide range of corporate activity,
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including disclosure, the environment, science and technology, and
employment and industrial relations. Trade unions strongly
supported adoption of the guidelines because they viewed them as a
means to counteract the spread of multinationals and the alleged
problems associated with their economic and political power.
Corporations based in member countries of the OECD are expected to
follow the recommendations contained in the guidelines, but they
are not binding in a legal sense. Instead, their implementation is
enforced through the establishment of National Contact Points (NCP)
by OECD member governments; NCPs both promote the guidelines and
attempt to resolve conflicts that arise over their implementation.
A trade union or other interested party can bring a case to the NCP
of a supposed violation of the guidelines, and the NCP is required
to try to resolve the igsue.

For the first decade of their existence the guidelines were viewed
by trade unions as a marginal, but at times an effective, tool for
combating multinational corpcrations, and there were numerous cases
brought before NCPs claiming corporate wrongdoing in the area of
labor relations. Although in some instances these cases were little
more than a nuisance to companies, in others, such as that
involving the Swedish multinational, Electrolux, they evolved. into
a significant public relations problem.

Starting in the mid-1980s and extending for more than a decade, the
labor movement, for various reasons, largely abandoned the OECD
Guidelines as a means to exert pressure on multinationals. During

this period a chapter on the environment was added to the
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guidelines, but little else of note took place. Trade unions had
shifted their focus to establishing more extensive interunion
cooperation across borders and to fostering and participating in
company-based organs dealing with labor relations on an
international basis. The latter effort was largely driven by the
European Union’s mandate that companies of a certain size must
establish works councils composed of unions of the countries within
which they operate. But by the late 1990s, these international
activities of unions -- mainly in the Buropean context -- had begun
to run oué‘of steam with the realization that the European works
council model was not going to spread to the United States and
beyond in the foreseeable future.

The International Labour Organization (ILO) followed with its
guidelines in 1977. The ILO’s membership is different from other
multinational governmental organizations in that country
representatives participate on a tripartite basis -- that is
workers, companies, and government comprise each country’s
representatives. The workers group is usually headed by a GUF
official, and union representatives fill the other worker spots.
The ILO is now a constituent body of the United Nations, but was
established as one of the League of Nations.

Prior to World War II, the United States participation in the ILO
was minor. One result is that the ILO has always been dominated in
staff, operations, and viewpoint by European country outlook and
policies. When, for example, the ILO 1is invited to assist

governments in undeveloped countries to establish labor and
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employment policies, it means that such policies will be based on
a Burcpean country model. Such practices as unions chosen after a
secret ballot election, majority rule required for representation
rights, supervisory and other management employees not considered
as employees protected by the NLRA in unionization attempts
(although unicnized in a few industries like construction, airline
and railroads,)® are not found in most European country public
policies in Europe. European country laws also generally permit
strikes by federal and most state government employees, and do not
proscribe secondary boycotts as dé laws in the United States.
Moreover, European laws and practices mostly forbid operating
during strikes and outlaw striker replacements in contrast to those
in the United States.

These differences in approaches and laws in labor relations matters
are a fundamental reason why the United States has not ratified ILO
"conventions" which contain action by the ILO establishing policies
that become effective when ratified by a specified number of
countries. The problem for the United States 1is that the
conventions are considered treaties to be ratified by a twe-thirds
majority of the Senate as set forth in Article II, Section 2 , of
the Constitution. Once ratified, a convention modifies or amends
any law which covers the issues involved, thus altering law and
policy without any voter participation. Unable to secure enactment
of legislation which they regarded as more sympathetic to their
wishes, unions have particularly desired such action, but either

Presidents have not submitted ILO conventions to the Senate, or a
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two-thirds Senate majority has not been agreeable to this method of
amending labor and employment legislation.
Spearheaded by the TUAC, the OECD Guidelines were much more
utilized at first by unions and their allies than were the ILO cnes
particularly in Belgium and The Netherlands where a strong effort
was made by these countriesg’ governments to give them the force of
law. Many of the American cases involved pertained to smaller
multinationals whose officials were uninformed beforehand of the
existence of the guidelines. The most complete account and analysis
of these events is found in a book published by the Wharton
Industrial Research Unit in 1983.%°
IV. Changes in the 1980s
As noted above, a review of multinational union-management
consultation which unions hoped would lead to multinational
collective bargaining occurred during the late 1970s and early
1980s, but this experience was followesd by a decline in the 1980s.
In its introductory paragraph, an article by Wharton School
personnel summarized these developments as follows:
One of the expectations raised by the launching of the
European Community was that economic integration would
lead to consultation and eventually to c¢ollective
bargaining between multinational unions and multinational
managements. Several significant consultations did
develop, but by the beginning of the 1980s virtually all
except those in the entertainment -communications
industries had fallen wvictim to restructuring,
unemployment, or disagreement between the parties. Some
contacts continued or even expanded ... but as a rule,
overt, formal multinational arrangements were conspicuous
by their absence. By 1981 the severe recession and
political changes in key European countries had led
employers and unions to modify their approach to European

or worldwide problems, and this of course has been
reflected in the political agendas both of individual
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countries and of the European Community, as well as of
other intergovernmental agencies.!

While these formal relationships were declining in the 1980s, the
severe recession of this early decade not only reduced union
interest in multinational consulting, but also lessened employer
oppogition to meeting with international union groups because it
gave the employers the opportunity to explain the need for some of
their policies. Moreover, after prounion amendments to German co-
determination law covering large companies, four officials of GUFs
and one Eﬁfopean regional official received union appointments to
company supervisory boards, thus giving these organizations both
greater influence and status. Meanwhile the EC proposed a directive
which would have required board-level participation at the European
level as well. This was rejected by member states at this time. The
EC did also inject itself

in a host of labour laws pertaining to hours of work,

part-timers, temporary workers and women, that also were

blocked at this time by member states. These

disagreements between member countries and the EC

bureaucracy demonstrated the greater relation between the

ETUC and the European Social Commission, and of the

Commission and the Union of Industries of the European

Community (UNICE) whose cooperative actions with the EC

on these matters was clearly restrained by the hostility

of its constituents towards the social policy intentions

and by the vigor with which the Commission’s Vredling

sided with the ETUC.®
The victory of the socialists under Mitterand in French elections
was a factor in changing policies of French management toward
multinational consultation. A key factor in Mitterand’s policies

was government takeover of major multinational corporations. Saint-

Gobain, one of the world‘s largest glass and building materials



117

companies, had always rejected any multinational union consultation
attempts. After being nationalized with a political appointment as
chief executive, it and several other French-headguarted concerns
that were nationalized willingly met with multinational union
groups. The French Thompson group and various unions established a
Liaison Committee and a European Branch Committee with the EMF
which appeared to be the first European Works Council. Again, these
were consulting, not collective bargaining groups, but seemed for
a time to be moving toward bargaining. BSN-Gervais Danone, which
wag not taken over by the French Government, but which always was
open to consultation approaches, went farther with an international
union management committee. All these arrangements, however, were
weakened by the splits among, and the weakness of, French unions,
and when many of these companies were sold back to stockholders,
their strength tended to decline and some seem to have disappeared.
The review of developments in the 1980s cited above concluded as
follows:
The basic factors that worked against multinational
collective bargaining remain as potential barriers to
multinational consultation. Multinational employers, even
those who have participated in such consultative
mechanisms, are likely to resist any pressure, whether
from union or governmental sources, that would transform
consultation into negotiation. The resistance may be all
the greater depending upon the country of origin of the
multinational. Attempts to convert consultation
arrangements into bargaining ones could easily end the
multinational consultation efforts made by employers as
it did some arrangements of the 1970s. Finally, political
changes both at the national and at the EC levels could
upset the tentative process of ‘"gocial dialogue®
initiated either by national policies or by the European
Commission. For the present, however [1988], the European

Commission is unambiguously furthering the establishment
of a true "European industrial relations area" at the EC,
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industry and company levels LB

V. Changes 1in the 1990s and Beyond

Fortunately for domestic unions and the GUFs, there were two issues
ripe for their involvement as the decade came to a close; the
debate over tying international labor standards to trade
agreements, and the effort to blame multinationals for the clearly
deplorable working conditions in some developing countries, in
particular child and forced labor. This, along with the OECD’s own
efforts i\o. regain credibility in the aftermath of the failure of
its negotiations over the Multilateral Agreement on Investment, led
to a renewed focus on the OECD guidelines.

1. Amendments to OECD Guidelines

In 1998 the OECD launched a review of the guidelines, and in June
2000 the thirty member countries, along with Argentina, Brazil, and
Chile, approved a new version of the guidelines. These changes were
strongly supported by the TUAC, within which the American labor
movement is a powerful constituency.

The revision of the CECD guidelines is important in a number of
ways with respect to unions and cowmpanies. First, the wording of
the guidelines has been changed in such a way that they can be
construed as applying to a firm’s operations regardless of the
country. Previously, the guidelines were applicable only to
operations in signatory countries; now, it may be possible to apply
them to the entire supply chain of companies. This would allow
uniong and non-governmental organizations (NGOs) to bring cases to

the attention of national contact points alleging violations of the
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guideline’s labor relations provisions by multinationals in their
operations in developing countries. If in fact this is how the
revised guidelines are interpreted, multinationals could face an
enormous increase in trade union activity against them in the OECD.
The second change involves the employment and industrial relations
section of the guidelines. This section used to include only core
trade union rights (freedom of association and collective
bargaining); now it includes abolition of child and forced labor
and affiryation of non-discrimination in employment. The issues of
child labor and forced labor are not relevant in the industrialized
world, but when combined with the potential extended application of
the guidelines to non-member countries, they could be used as a
weapon against those wmultinationals having extensive supply
chains.

The final change of note is in the functioning of the NCP and the
entire implementation procedure. Governments are now fifmly
responsible for making sure that the guidelines are adhered to, and
they are to strive for the maximum level of transparency
appropriéte given the sensitive nature of some deliberations. In
effect, the only means available to the NCP to alter corporate
behavior is negative publicity, so any enhanced ability to open the
process up to the public should be viewed with concern by
companies. In addition, disputes arising in non-member countries -
i.e., developing countries - should be resolved within the NCP of
the c¢ountry in which the company is headquarted; thus, for

instance, a union claim that an American apparel firm is employing
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child labor in India could end up being discussed in front of the
U.8. NCP. Finally, the OECD itself has been given a new role in
monitoring the guidelines; although the exact nature of this change
is not clear, it could lead to increased scrutiny of the operations
of firms all over the world.

In summary, the changes to the~OECD Guidelines c¢ould result in
increased pressure on companiesg operating, not only within the OECD
member states, but also any where in the world. The OECD Guidelines
and thei;‘implementation now more closely resembles those of the
ILO's Tripartite Declaration, and this is bad news for

coxporations.
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Another factor in the equation has been the resignation of Margaret Thatcher as
British Prime Minister, This ended the strong opposition to the extension of
multinational consultation into the United Kingdom, and equally important, an
strong critic of the European actions to expand multinational regulation of terms of
employment. Pressure, therefore, grew to expand muitinational consultation in the
1990s and later. About a dozen companiias have since agreed to multinational
consultation beyond a single country’s borders, some not oniy in EC member
countries, and a few others beyond. The most significant of these is Volkswagen.
Since a majd;h;y of the supervisory board of this company is composed of union
representatives those of the International Metal Workers and of representative of
the German State of Lower Saxony, which holds a large shareholder position in the
company, and generally votes with its union colleagues on the supervisory board,
one can foresee strong union pressure 1o extend consultation to bargaining and to
extend bargaining boundaries worldwide.

2. Afien Tort Claims Act

With little progress having been made in affecting multinationals’ policles, whether
through multinational collective bargaining, guidelines issued by intergovernmental
organizations, or labor standards attached to trade agreements, it is not surprising
that organized labor and its supporters have turned to other means. The most
prominent today, and potentially most damaging to companies and the economy, is
the filing of lawsuits against American multinational corporations under the Alien

Tort Claims Act (ACTA). The ACTA is an obscure law that was enacted in 1789 in



122

order to allow foreign victims of pirates and slave traders access to U.S. courts.
Use of the ACTA as a weapon against U.S. multinational corporations is
controversial, in part because it seeks redress not for violations of domestic law,
but rather it creates legal liability for violations of international law. Prior to use of
the ACTA, American corporations facedvylegal liability only at the federal and state
level, and with respect to the laws of the countries in which they operate. ACTA
cases, however, ask U.S. courts to hold companies responsible for alleged
violations of international law, which is far more expansive than domestic law.
Most ACTA cases have been filed by the international Labor Rights Fund, an
organization that it is believed has significant union financial support, and in two of
them it was joined by the United Steelworkers of America (USW). Suits have been
filed against Unocal, ExxonMobil, Coca-Cola, Del Monte, Dyn Corp, and Chevron; a
few of these cases will be discussed in order to give a flavor of the accusations
being made against American multinationals.

The first case filed against a company using the ACTA was Doe vs. Unocal
in 1997, and it still remains in the courts. As a result of a decision by the U.S.
Court of Appeals, Ninth Circuit, reversing dismissal by a U. S. District Court, and
remanding it to the District Court for a hearing on the merits,' this case could be
perhaps the most critical in terms of how the ACTA will be used against
corporations in the future. The plaintiffs ~ four refugees from Burma, the National
Coalition Government of Burma, and the Federation of Trade Unions of Burma —

claim that the government of Burma engaged in crimes against humanity, including
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forced labor/slavery, rape, and torture, in securing the labor for constructing a gas
pipeline between Burma and Thailand; and, that Unocal acquiesced in the
government’s actions and was therefore a conspirator in its violation of
international law. The company has argued that, although labor rights abuses may
have occurred, it was not directly involved in the practices and no employees of
Unocal engaged in any such actions.

In the case of ExxonMobil, the plaintiffs claim that military units hired by the
company to protect its gas facilities in Indonesia engaged in widespread violations
of human rights. The facts are that Pertamina, the state oil company in Indonesia,
owns the gas extraction and liquification facilities at Arun, and an affiliate of
ExxonMobil operates it. Most importantly, Pertamina — not ExxonMobil — is solely
responsible for coordinating the security needs of the facility, and these are
provided by the Indonesian government. ExxonMobil is thus being sued under the
ACTA for acts allegedly committed by the security forces of the Indonesian gov-
ernment and contracted for by the state oil company Pertamina.

Another prominent case involves Coca-Cola in Colombia. The company is alleged
to have knowingly employed paramilitary troops to protect a bottling plant, and
that these troops murdered trade union leaders in the company’s effort to thwart
union activity. The bottling plant in question is not owned by Coca-Cola, and thus
it had no control over the security arrangement§ made by management; in addition,
there are legitimate questions regarding the precise details of what occurred.

What is shown by these and the other cases not discussed in detail, in par-
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ticular that of Chevron, is that the American legal system is being manipulated by
unions and their allies to attack corporations for alleged violations of human rights
in foreign countries by entities and individuals over which the companies in ques-
tion have had no either ownership and/or management control. Although it is not
clear how affective the use of the ACTA will ultimately be, it has already caused
American firms to expend enormous resources (time and financial) to defend
themselves.
3. "Adeguacy” of American Labor Policy - Trico Marine Service

Another example of the lengths to which unions will go to attack multina-
tionals via the legal systems of western countries involves the American firm Trico
Marine Services {TMS). TMS is a well run and profitable business that
manufacturers and operates offshore vessels serving the oil and gas industry in the
United States and overseas. By all accounts, TMS has excellent labor relations,
pays industry standard or higher wages, and offers a full array of benefits to its
employees. In the United States, the company does not have unions, but some of
its operations in foreign countries, including Norway, are unionized. It has never in
the United States been charged by the NLRB to have committed an unfair fabor
practice.

In an effort to counteract the sharp decline in maritime union membership in
the United States, the Offshore Mariners United {OMU) was founded in 2000 with
the active support of the AFL-CIO's corporate affairs (i.e., corporate campaign}

department. The OMU launched a membership drive among TMS’s workers in the
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Gulf of Mexico, but after almost two years of effort it had made little progress;
TMS workers showed no inclination toward the union, as the OMU has not even
filed an NLRB petition for a secret ballet election, which requires only a 30 percent
of workers to approve. In the face of abject failure, the OMU and the AFL-CIO
decided to abandon its organizing effort.in the United States, and instead to focus
on mounting an international corporate campaign in order to force the company to
recognize the OMU. To do this it enlisted the help of the International Transport
Workers Federation (ITF) in London, and the International Federation of Chemical,
Energy, Mine and General Workers Unions {(ICEM) in Brussels; and, through them,
the Norwegian Petrochemical Workers Union (NOPEF). The choice of NOPEF was
not random; Norway has a very permissive boycott law that allows boycotts where
the cause is deemed fundamentally fair and the impact is not disproportionate.

In late 2001, the NOPEF announced a boycott against Trico’s vessels oper-
ating in the North Sea under the premise that the labor laws of the United States
are inadequate to protect workers. Specifically, the NOPEF claims that American
laws do not measure up to ILO Conventions 87 and 98, which deal with the right
to organize and freedom of association, and to European humanistic standards.
These conventions would amend American labor legislation by providing
government employees the right to strike and providing management and
supervisory employees protection to join unions and bargain collectively. Thus, the
NOPEF, with the active assistance of the AFL-CIO, is arguing that it has a right to

boycott an American company because the failure of the OMU to organize workers
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in the Gulf maritime industry proves that U.S. labor law does not protect the
fundamental rights of all American workers. The right of American employees to
make these decisions is ignored.

It is difficult to know where to begin to counter this argument, so broad is its
absurdity. Perhaps one need only point to the fact that union membership in
Europe has been falling for the past 30 years, to the point where in France the
official unionization rate is less than that in America. Will the NOPEF, along with its
comrades in arms, the ITF, the ICEM , and the AFL-CIOQ, also launch a boycott
against all French vessels operating in the North Sea? After all, if the French
unionization rate is below that of America, the only explanation must be that its
laws are inadequate to protect its workers from employer abuse and antiunion
activity. The failure of unions to organize workers has been the signature
development in labor relations in the industrialized countries since the 1970s; it has
occurred in Canada, Australia, New Zealand, Japan, and almost every country in
Europe with the rare exception being a number of Scandinavian welfare states.

VI. Concluding Remarks

It is apparent that the AFL-CIO and some American unions have joined in an
international corporate campaign to attempt to compel employees to join unions
and in opposition to American labor law to do so by conspiring with foreign unions
and others who would subvert the legislative process in America. This is being
done even though American multinationals have been among those providing the

best conditions in their foreign operations. If American multinationals are forced
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from bidding on jobs abroad by such tactics, foreign firms will rush to take over.
The result will be no gain, and possibie loses for employees. The American unions
will not gain memberships and dues, and our balance of payments will further
decline. Such union policies are both unfair and short sighted -- negative in all their
respects and completely indifferent both to the pubﬁc good and to the future of

unions themselves.

*Professor Emeritus of Management; formerly; Professor of Industry;
Director of Industrial Research Unit; and Chairman, Labor Relations
Council.
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Mr. Chairman and Members of the Comumittee:

Thank you for the opportunity to address this Committee. Iam a partner in the
‘Washington, D.C. law firm of James & Hoffman, and I represent the AFL-CIO as an Associate
General Counsel. It is in that AFL-CIO counsel capacity that I appear before the Committee as
part of the Panel focusing on “International Effects of Corporate Campaigns.”

Although the notices of today’s hearing do not specify a pending legislative initiative, the
overall title suggests the assumption that labor activity transcending national borders is'a novel,
“emerging trend”— a trend warranting Congressional investigation. As explained below, that
suggestion is unfounded.

1. There'is nothing new or startling about international association and global solidarity
among working people and their organizations. The modern labor movement in North America
grew from the strong trade union movements of many other nations, and U.S. labor has never
abandoned its international roots. For more than a century, labor unions and labor federations
based in the United States and Canada have maintained extensive political, ideological,
economic, and cultural relationships with their counterparts around the world, relationships
designed to protect and advance the common interests of working people everywhere. Given this
deeply rooted tradition and culture of international solidarity, global labor federations and trade
unions from many nations have proven to be reliable allies of U.S. unions and workers in our
domestic labor disputes. In turn, the AFL-CIO and its affiliated unions have long been a
powerful force for workers’ rights and economic justice throughout the world. Today, as in the
past, the U.S. labor movement actively supports workers’ struggles for freedom of expression,
freedom of association, fair working conditions and just treatment worldwide, not just at home.

2. Moreover, there is nothing novel or radical about international labor efforts to enforce
the highest economic standards and best practices on a global basis. That basic principle
underlay the creation of the tripartite International Labour Organization as part of the formal
peace process that ended World War I. The representatives of employers, workers and sovereign
governments who came together in 1919 to draft the ILO Constitution, under the chairmanship of
Samuel Gompers, shared the common understanding that economic markets are global, that a
race to the bottom threatens the peace and security of the entire world, and that all nations must
therefore hold each other to the highest standards of worker rights and social justice. Thus, the
Preamble to the ILO Constitution declares that “universal and lasting peace can be established
only if it is based upon social justice;” that “conditions of labour exist involving such injustice
hardship and privation to large numbers of people as to produce unrest so great that the peace and
harmony of the world are imperilled;” that “an improvement of those conditions is urgently
required;” and that “the failure of any nation to adopt humane conditions of labour is an obstacle
in the way of other nations which desire to improve the conditions in their own countries.”

3. Since its inception, the ILO has promoted workers’ freedom of association and
expression, coupled with effective collective bargaining rights, as bedrock principles essential to
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global peace and security. In 1944, ILO members strongly reaffirmed and elaborated on their
original understanding by adopting an explicit “Declaration Concerning the Aims and Purposes
of the International Labour Organization.” Recognizing that “freedom of expression and of
association are essential to sustained progress,” and that “experience has fully demonstrated the
truth of the statement in the Constitution of the International Labour Organization that lasting
peace can be established only if it is based on social justice,” the so-called Philadelphia
Declaration emphasized that it is “the solemn obligation of the International Labour Organization
to further among the nations of the world programmes which will achieve . . . the effective
recognition of the right of collective bargaining, the cooperation of management and labour in
the continuous improvement of productive efficiency, and the collaboration of workers and
employers in the preparation and application of social and economic measures . . . .” (emphasis
added). ’

In addition to the 1944 Declaration committing all ILO member nations to foster
“freedom of expression and of association” and to pursue programs ensuring “effective
recognition of the right of collective bargaining,” the ILLO adopted two important Conventions to
enforce those fundamental principles: the Freedom of Association and Protection of the Right to
Organize Convention, 1948 (Convention No. 87), and the Right to Organize and Collective
Bargaining Convention, 1949 (Convention No. 98). Although the United States still has not
formally ratified Conventions Nos. 87 and 98, our government has consistently endorsed the
principles and standards embodied in those Conventions. Thus, the U.S. government strongly
supported adoption of the ILO’s landmark 1998 Declaration on Fundamental Principles and
Rights at Work, which provides that “all Members, even if they have not ratified the Conventions
in question, have an obligation, arising from the very fact of membership in the Organization, to
respect, to promote and to realize, in good faith and in accordance with the Constitution [of the
ILO], the principles concerning the fundamental rights which are the subject of those
Conventions, namely: (a) freedom of association and the effective recognition of the right to
collective bargaining . . . .” (emphasis added).

4. Transportation unions, and particularly those representing seafaring labor, have a long
tradition of international solidarity. The International Transport Workers' Federation, founded in
1896, and today a federation of 604 transport trade unions in 137 nations, promotes independent
and democratic unionism as well as democratic government. The ITF supports its affiliates to
network among each other and, when necessary, to take solidarity action with each other. The
ITF also conducts international campaigns to spotlight concerns such as safety abuses in
substandard shipping, and fatigue among transport workers. The ITF represents transport
workers in the myriad international governmental agencies that impact their lives, including,
among others, the International Maritime Organization (IMO), the ILO, and the Organisation for
Economic Cooperation and Development (OECD).

In the case of Trico, discussed further below, when the ITF learned of Trico’s strong anti-
union stance and its refusal to allow its Gulf offshore mariners their own free choice as to
collective bargaining representation, the Federation urged its affiliates to assist Trico mariners
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with a show of trade union solidarity. That response was typical of the ITF’s many
demonstrations of international trade union solidarity in recent years, which include calls for
solidarity with airport workers in Fiji and banana workers in Ecuador; fighting the unfair arrests
of Korean rail union leaders; fighting the murders of transport trade unionists in Columbia;
supporting the workers in New York and Washington, D.C. who saved lives on 9/11/01 and who
have since been cleaning and rebuilding what was destroyed in the terrorist attacks; protesting the
failure of the Philippine government to apply basic employment standards in the rail sector;
campaigning for freedom in Burma against the military junta there; and supporting the Icelandic
fisheries strike. ’

5. In short, workers and labor unions around the world have traditionally exercised their
fundamental rights of association and expression to provide mutual aid and supporf for each
others’ labor struggles, based on the principle that an injury to one is the concern of all. But
today’s accelerating pace of globalization, and the growing power and influence of trans-national
corporations and financial institutions, only reinforce the commonality of workers’ concerns and
the importance of global communication, association and solidarity. Our key industry sectors
such as energy, technology and telecommunications are worldwide in scope, and the major firms
in those sectors transcend the boundaries, laws, capital markets and physical workplaces of any
one nation. Indeed, given the substantial foreign ownership of ostensibly “domestic” companies
in nearly all sectors of our economy, and the extensive holdings of U.S.-based firms abroad,
corporate national identity today can appear as elusive and transitory as a maritime flag of
convenience. Regardless of its site of incorporation, the day-to-day operations of a multinational
enterprise will necessarily affect a wide range of “stakeholders™including workers, investors,
consumers, communities and governments— across the globe. And the collapse or mis-
management of an Enron or a WorldCom can have serious human, economic and political impact
worldwide. To an increasing extent, moreover, the fate of workers and other stakeholders around
the world also depends on global, extra-governmental institutions such as the International
Monetary Fund and the World Bank. Like private business enterprises, these powerful “public”
institutions operate beyond the control and influence of any single affected workforce,
community or government.

As the ILO recognized more than 80 years ago, any move to reduce economic standards,
dilute social welfare protections or weaken workers’ rights in one part of the world can
jeopardize the well-being of workers and citizens everywhere. This is so whether the downward
pressure arises ffom the conduct of particular companies, the pro-business initiatives of a given
national government, or the policies of the IMF and the World Bank. Given the nature of the
forces that affect their interests today, workers and their organizations find it more essential than
ever to cooperate across national lines to hold corporations, sovereign governments and global
financial institutions accountable, while preserving the highest common denominator.

6. Labor organizations are particularly well suited for that international monitoring and
advocacy role. In addition to their history and tradition of global solidarity on employment and
economic issues, trade unions have developed significant relationships with human rights,
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environmental, consumer and grass-roots organizations throughout the world. Moreover,
because workers. retirement and benefit funds, both here and abroad, have a substantial
ownership stake in multinational corporations and international ventures, workers’ organizations
have taken on an increasingly active and important role in protecting shareholders’ rights and
promoting high standards of corporate governance and transparency worldwide.

The scope of international labor activism has always been broad, as trade unionists seek
not only to change the policies and conduct of individual companies, but also to bring about
fundamental, democratic change in political systems. As the Committee Members know,
muttinational union coalitions, pension fund divestiture campaigns and concerted labor protests
against major corporations played a key role in the long struggle to end apartheid in South Africa.
During that same period, American trade unions provided crucial economic as well as political
support for the historic Solidarity movement in Poland. More recently, the U.S. labor movement
and its allies have been working together on, among other things, campaigns to fight sweatshop
labor conditions domestically and abroad, to remedy China’s persecution of labor activists and
challenge the access of Chinese state enterprise to private capital markets, to stop the reign of
terror and violence against trade unionists in Columbia, to oppose corporate dealings with
notorious human rights violators such as Burma, and to free imprisoned union and human rights
activists throughout the world. Just two weeks ago, during the controversial meetings of
mternational financial institutions here in Washington, D.C., the AFL-CIO conducted its own
Global Workers Forum to highlight the adverse impact of the IMF, the World Bank and
corporate mismanagement on employees and communities throughout the world.! The AFL-CIO
has also joined in coalition with major environmental, human rights, faith-based and social
justice organizations to sponsor the ongoing “International Right to Know Campaign,” an
initiative aimed at achieving global public disclosure of basic information about the operations of
U.S. based corporations in other countries.?

In recent years, moreover, the growing movement to hold corporate behavior to universal
standards of freedom of association, respect for communities and respect for the environment,
has expanded its institutional influence and reach. Three years ago, United Nations Secretary-
General Kofi Annan proposed the Global Compact to world business leaders as a mechanism to
make the global economy work for all people. The nine principles of the voluntary Global
Compact recognize human rights, the need for greater corporate responsibility on environmental
issues, and worker rights, including recognition of freedom of association and the right to
collective bargaining. The Global Sullivan Principles, developed by Reverend Leon H. Sullivan,

! Attached to this testimony, as Exhibit A, are copies of publicly posted information
regarding the September 26, 2002 Global Workers Forum.

2 Attached as Exhibit B are copies of publicly posted information regarding the
International Right to Know Campaign. This effort is sponsored by a coalition including, among
other organizations, Amnesty International, the Natural Resources Defense Council, the Lawyers
Committee for Human Rights, Friends of the Earth, OxFam America and the AFL-CIO.
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represent another worldwide movement for greater corporate responsibility. Rev. Sullivan first
developed this human rights and worker rights code of conduct as an effective and peaceful
means to end workplace discrimination against Blacks in South Africa, and thus a key to ending
apartheid. Since then, the Global Sullivan Principles have been expanded to cover all
communities. Companies that endorse the Global Sullivan Principles agree to respect employees’
voluntary freedom of association, among other rights. Similarly, the OECD has developed and
endorsed a set of formal Guidelines which set high standards for corporate behavior in
worldwide operations, again including respect for organizing and collective bargaining rights.

7. In any given international solidarity initiative, the modes of protest and influence that
can be brought to bear, and the extent of their impact, will necessarily vary from country to
country. We all understand that there are places today where activists cannot confront their
public officials, or cannot freely criticize a major corporation, as part of a concerted effort such
as the International Right to Know Campaign or the campaign against forced labor and political
abuse in Burma.

In the United Kingdom, for example, protesters who speak out against corporate practices
could face daunting legal attacks, and even prior restraint of critical publications, because the law
of that jurisdiction may not adequately protect freedom of expression. The U.S. Constitution, by
contrast, forbids such prior restraint and protects the free expression of critical, negative publicity
and opinion, even when that persuasive advocacy in the marketplace, the legislature or the courts
may have an adverse economic impact on the criticized business.® It is no surprise, then, that an
internationa} campaign’s most forceful public advocacy and lobbying would be conducted by
activists in the U.S, and other forums where the faw strongly protects critical speech. On the
other hand, the laws of many nations give greater protection to protest actions such as general
work stoppages, sympathy strikes and labor boycotts, than does the draconian law of the United

? See, e.g., Edward G. DeRartolo v. Florida Gulf Coast Bldg. & Constr. Trades Council,
485 U.8S. 568 (1988) (peaceful labor speech calling for “secondary” consumer boycott of firms
not directly involved in labor dispute); NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982)
(disruptive boycott of local businesses by civil rights activists); National Assoc. of Letter Carriers
v. Austin, 418 U.S. 264 (1974), and Linn v. United Plant Guard Workers, 383 U.S. 53 (1966)
(protective First Amendment standards partially preempt common law in defamation actions
arising from labor speech); NLRB v. Servette, Inc., 377 U.S. 46 (1964) (peaceful appeals to
corporate managers to cease doing business with firm engaged in labor dispute). Labor and other
advocacy groups also benefit from an equally important body of law, the Noenr-Pennington
doctrine, holding that the First Amendment “right to petition” the government includes lobbying
and litigation that may have adverse economic impact on businesses. See, .g., Professional Real
Estate Investors v. Columbia Pictures. Inc., 508 U.S. 49 (1993); California Motor Transport Co.
v. Trucking Unlimited, 404 U.S. 508 (1972); United Mine Workers v. Pennington, 381 U.S. 657
(1965); Eastern RR Presidents’ Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).
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States.* Consequently, foreign trade unjonists are likely to have greater influence than their U.S.
counterparts when they fake economic protest action in conformity with the rules in their home
jurisdictions. U.S. law recognizes, in effect, that these variations are a fact of life when
autonomous unions around the world come to each other’s aid in global solidarity actions.
Though each organization may be responsible for its own conduct, a U.S. trade union does not
violate U.S. law when its foreign counterpart takes protest action in its own country that it could
not take here in the United States.”

8. Against this background, there is nothing remarkable about international labor
communication and protests involving Trico Marine Services. Trico is a corporation that
operates supply vessels for the offshore oil industry worldwide. Outside the U.S.~ including in
the North Sea, where Trico conducts its most profitable operations— Trico’s marineTs are
represented by labor unions, and to the best of our knowledge Trico maintains cooperative,
constructive collective bargaining relationships abroad. But in the U.S. Gulf of Mexico, Trico
has declared itself a union-free company and has systematically opposed organizing efforts
among its maripers. Trico’s anti-union course of conduct is backed by the Offshore Marine
Service Association (OMSA), the employer association representing Trico and its counterparts in
the industry. OMSA has openly campaigned on a variety of fronts to ensure that the entire Guif
offshore marine industry remains effectively off-limits to collective bargaining. As OMSA
President Robert Alario declared in an editorial last year for the Association’s newsletter:

For over two years, OMSA and its members have worked hard and steadily to design and

* According to a recent human rights report, U.S. law flatly prohibiting so-called
“secondary” strikes and work boycotts “contrasts sharply with practice of most other countries
and runs counter to principles developed by the ILO Committee on Freedom of Association over
many decades of treating cases under Conventions 87 and 98.” Human Rights Watch, Unfair
Advantage: Workers' Freedom of Association in the United States Under International Human
Rights Standards 210-212 (August 2000) (noting that Japanese labor law contains no prohibition
comparable to Section 8(b)(4) of the NLRA; that all EU member states except the United
Kingdom recognize the lawfulness of workers’ solidarity job actions and seek to regulate and
channel, rather than ban, such activity; and that British legislation, modeled on U.S. labor law
banning secondary boycotts, was deemed inconsistent with ILO principles and standards).

% See Int’l Longshoremen’s Ass’n v. NLRB, 56 F.3d 205 (D.C. Cir. 1995), cert. den. 516
U.S. 1158 (1996) (ILA did not violate NLRA Section 8(b)(4) by persuading Japanese union to
engage in a secondary work boycott in Japan to support ILA’s domestic labor dispute;
international solidarity among the labor organizations did not establish the principal-agent
relationship required for liability under federal labor law). Accord: NLRB v. Sheet Metal
Workers, Local 19, 154 F.3d 137 (3d Cir. 1998) (following D.C. Circuit, rejecting “joint venture”
theory for imputing liability); BE&K Constr. Co. v, United Bro. of Carpenters, 90 F.3d 1318 (8th
Cir. 1996) (following D.C. Circuit, joint solidarity pact and joint national publicity campaign
among two autonomous unions did not establish agency relationship).
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develop a solid and successful strategy to prevent unions from penetrating our industry.
So far, so good! At considerable expense, in both time and money invested, OMSA’s
Board and our members have directed and funded an effective resistance to union
encroachment into the offshore oil and gas sector. . . . [W]e are fortunate to be able to
claim that the offshore marine industry in the Gulf of Mexico, at least, is still union free. .
.. But make no mistake. This fight is not over. There is much more to be done. We
must be deliberate. We must be determined. Above all, we must be careful not to be
undone by our confidence, and we must continue to urge others in our industry that they
must become more actively engaged in this fight for the “soul” of this industry.”

“Our” fight is, after all, the industry’s fight. The fight is for everyone — offshore drilling
contractors, offshore diving and construction contractors, seismic, well-servicing
contractors - - everyone . . .° ’

As part of their campaign to prevent collective bargaining in the Gulf, OMSA’s employer
members have also fostered an anti-union group known as Concerned Citizens for the
Community (CCFC) to make sure that union sympathizers are not welcome in South Louisiana.
CCFC’s bright yellow anti-union signs are displayed not only at Trico and other boat companies’
facilities, but at all major local businesses and in residents’ yards, as well as along the public
highways leading to the ports. For nearly two years, South Louisiana has also seen a steady
stream of anti-union diatribes published by CCFC in local newspapers. Concurrently, the CCFC
ran ominous radio ads stating that if you don’t put up a CCFC sign in your yard today you’ll be
posting a “for sale” sign tomorrow. During this time, CCFC supporters have openly harassed
and intimidated mariners and their families for perceived support of Offshore Mariners United
(OMU), the union currently organizing among Gulf offshore workers. For example, a mariner
was threatened that his sister could lose her job at a restaurant if he didn’t stop supporting the
union. Another pro-union mariner, who’d been fired by his boat company, received a visit from
a CCFC delegation informing him that his brother would lose his job if the mariner stayed with
the union.

Trico’s own workplace campaign to prevent union representation has been intense and
hostile from the outset. Early on, Trico issued written notices to all its boat captains declaring
them “supervisors” excluded from the coverage and protection of the National Labor Relations
Act. Captains were forced to sign statements acknowledging their supervisory status and were
tasked with barring access to the boats by “unauthorized” persons (that is, union organizers).
Trico subsequently fired two captains who spoke sympathetically about the need for a union, and
word quickly spread among the Trico mariners. On board the ships, Trico held weekly captive
audience meetings, rounding up all crewmembers— even mariners who’d been sleeping in their
bunks— to view anti-union videos and hear anti-union propaganda. Mariners at those meetings
who had the temerity to ask questions or make remarks suggesting pro-union sympathies were
visibly taken aside and subjected to one-on-one pressure from Trico management. Trico further

¢ A copy of Mr. Alario’s editorial column, entitled “Slow, but Sure?”, is attached as
Exhibit C.
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notified all mariners they were prohibited from talking to any union representative on “company
time,” under penalty of immediate termination; since Trico pays its mariners by the 24-hour day
when they’re working, that decree meant that a mariner was still on “company time” and still
under the “no-talking” rule even if he or she left the vessel, after a 12-hour shift, to make a phone
call. With the cooperation and assistance of local police, Trico also blocked onshore contact
between mariners and union organizers by ejecting OMU representatives from dock areas, and by
having organizers tailed and harassed by parish police in their cruisers. Indeed, local police
detained or arrested organizers even on public property where state law gave them a right to be.
As one police officer succinctly put it, “F--k Louisiana State law, 1 work for the port and the boat
companies don’t want unions down here.”

The story of Gulf offshore mariners’ efforts to organize in the face of this céncerted
opposition and open hostility has been presented in several other forums, including a June 2002
hearing before the U.S. Senate. Moreover, legal proceedings are still pending here and abroad
over the situation at Trico. Under those circumstances, I believe it is neither appropriate nor
productive to detail all the contested allegations and claims of the parties involved. Instead, we
should focus on the broader outlines of this dispute. Trico believes that it has every right to
maintain its policy of opposing collective bargaining in the Gulf of Mexico, while enjoying union
contracts and cooperation elsewhere in the world. Further, Trico apparently feels that it has
every tight to declare its Gulf offshore boat captains “supervisors,” excluded from the protection
of U.S. labor law, and to fire or intirnidate captains at will if that’s what it takes to deter union
organizing. Be that as it may, the U.S. labor movement and its counterparts abroad have every
right to publicly criticize that corporate policy and conduct. Moreover, any trade unionist who
hears that criticism and agrees that Trico’s Gulf mariners deserve the same collective bargaining
representation that Trico’s Brazilian, British and Norwegian mariners enjoy, should have the
right to protest in his or her own country according to the laws of that country. ’

That is precisely what has happened in this case. Last year, OMU invited their union
counterparts from Norway, Australia and the United Kingdom to come and see for themselves
the obstacles that Gulf mariners face in trying to achieve collective bargaining representation.
When these visiting trade unionists, including one of Trico’s Norwegian mariners, attempted to
deliver a letter to Trico’s Louisiana representatives, they were rudely turned away and threatened
with arrest. When they tried to visit docks or observe non-union facilities in the area, they were
harassed and blockaded by security guards and police. Indeed, local law enforcement agents
followed these international guests on public roadways, stopped their vehicles and made
everyone exit, took their passports and identification papers, and detained the unionists under
police custody, simply for having the gall to travel through this “union-free” region of the United
States. Needless to say, the visiting trade unionists were appalled at this treatment— which was
typical of the treatment OMU organizers experienced on a regular basis— and NOPEF
representatives spread the word on their return to Norway, through eyewitness accounts and
corroborating videotape evidence. After unsuccessful attempts to make their case to Trico
through Norwegian channels, NOPEF ultimately announced its intention to stage a protest
boycott of Trico’s vessels in Norway. Before implementing any such boycott, however, NOPEF
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initiated a legal proceeding in the Norwegian courts seeking the equivalent of a declaratory
judgment on the lawfulness of its proposed boycott protest under Norwegian law. That
proceeding remains pending at this time, and NOPEF’s proposed boycott action remains
hypothetical. Meanwhile, NOPEF’s underlying request~ that Trico accept a “constructive
resolution” including a non-coercive, card-check process for verifying whether mariners desire
union representation— is a legitimate and proper request that Trico can honor without violating
U.S. law.

Finally, we note that Trico responded to NOPEF’s declaration of intent to boycott with an
international campaign of its own. In addition to filing unfair labor practice charges in the U.S,,
Trico brought a legal action in the United Kingdom against the International Transport
Federation, an international labor group in which NOPEF and other maritime unions around the
world participate. Concurrently, Trico’s trade association, OMSA, threatened a concerted
business boycott-of Norway in retaliation for the Norwegian union protest against Trico.
Although Trico ultimately withdrew its British lawsuit after the first few days of hearings, to our
knowledge OMSA has never rescinded its threatened commercial boycott of Norway.

In sumumary, the Trico situation represents a common occurrence in the global economy
and the global marketplace of opinion: a multinational corporation is called to account in one
country for conduct elsewhere that falls short of best practices. In many cases, the critics are
American workers who would uphold American standards as the benchmark for corporate
responsibility and fair treatment. In this case, our brother and sister unionists abroad are the ones
who find the American anti-union culture and practice disturbing, and they would hold this
corporation to a higher standard of respect for workers’ rights. Trico and other challenged
corporations are certainly free to dispute their critics in the global arena, using all the public
relations outlets and commercial alliances at their disposal. But they cannot expect the
government of the United States to muzzle their critics and suppress international solidarity. The
strength and security of a global economy depends on the free flow of information, opinion and
expression worldwide among informed global stakeholders, who are free to associate with cach
other in enforcing accountability.
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Workers Speak Out on Global Economy, Corporate Greed

When union activist Raquel Salazar Hernandez of More
San Salvador, El Salvador, was eight months
pregnant, her bosses at the sweatshop that made
clothing for Gap Inc. transferred her from a sitting to

« Workers hand CEOs
Pink Slips,’ call for
corporate

stgnding position for her nine-hour, 53~c‘ent-an—‘hour accountability. _
shift. When she returned to work after giving birth, « Meet the workers who
she was fired. Thanks to pressure from international spoke at the Sept. 26
labor groups, Salazar Hernandez was rehired. But forum.
when the workers organized in sufficient numbers to « Learn more about the
demand a contract, owners closed the plant. Oct. 19 National Day
of Action and
Salazar Hernandez was one of five workers from %";’k‘?;’«—ﬂ"—?ﬁm
three continents who detailed their personal feokdt:
struggles with the effects of globalization and . %g;’iizf“k and IMF
corporate malfeasance at a Sept. 26 Global Workers ; 41'7‘ cormof
- i H » Responsible reform of
Forum at the AFL-CIO headguarters in Washington, the Worid Back (PDF}.

D.C.

International Right-to-

Co-sponsored by the Metropolitan Washington 5@%’%—"’—‘& lcamai .

Council, AFL-CIO, Jobs with Justice and other
community, faith-based and student organizations,

Remark by AFL-CIO
President John J.

the forum preceded a "CEQ summit" hosted by Sweeney at Global
Business Week magazine and the weekend meetings Workers Forum.
of the International Monetary Fund (IMF) and the

World Bank.

The IMF and World Bank often make Joans to struggling nations contingent on
privatizing public programs and resources. Then, multinational corporations
rush in to set up shop, maximizing profits at workers' expense and creating a
race to the bottom for the latter. "These workers are telling stories that are not
being heard at the Business Week, IMF or World Bank meetings,” said AFL-
CI0 Executive Vice President Linda Chavez-Thompson.

The other workers who spoke were Rose
Sommer of Los Angeles, an SEIU member
with 40 years in nursing whe was fired when
she protested inadequate staffing and supplies
after a for-profit chain bought her community
hospital; Cara Alcantar, a WorldCom worker
from Phoenix, Ariz., who lost her job and

ey savings when the telecom giant collapsed
Raquel Salazar Hernandez spoaks thanks to corpqrate frqu; Cristina Alves

to the audience. Campelo, a union activist and employee of a

ExHiBITA
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. Brazilian phone company that WorldCom took
over; Dan Pedroza, a Steelworker who, with hundreds of others, lost his job
and health care benefits when Hallibuwrton Co., a company then run by Vice
President Dick Cheney, bought and closed it a few months later; and Nyameka
Mafina, 2 South African community health nurse who sees 60 percent of her
nation's health care resources go to 20 percent of its people.

Mafina said her country’s women, many of whom are family breadwinners
since the AIDS pandemic began tearing through the population, have to walk
farther for water since its service was privatized.

The workers' stories clarified the connection between globalization that
devastates workers and communities and domestic corporate malfeasance that
destroys workers' livelihoods and retirements. "Ever since the Enron scandal let
loose a tidal wave of corporate crime, we've been traveling the country and
fighting to change the way business is done on Wall Street and the way
business is done here in Washington,” said AFL-CIO President John Sweeney.
"Now we're here to make sure world leaders as well as our own leaders
understand that we are just as determined to change the way business is done in
the global marketplace. Just as we have been calling for accountability from
corporate CEOs and corporate boards, we are demanding that the IMF and
World Bank boards become accountable for the social impacts of the decisions
they make."

{ AFL-CIO Homg |

{ Make the Global Economy Work for Working Families }
¥ [ Workers Speak Out on Giobal Economy, Corporate Greed |

AFL-CIO ® Copytight
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iy Meet the Workers Wheo Spoke at the Sept. 26 Forum

TELECOMMUNICATIONS WORKERS

Cara Alcantar, Phoenix, Ariz., U.S.A,

Cara Alcantar, a WorldCom worker, was shocked
when she lost her job, her retirement savings plan
and her stock options when the company crashed in
the wake of corporate accounting fraud. She worked
at WorldCom in the activations department and in
customer service before the company declared
bankruptcy. She was laid off along with thousands
of others. Cara was a dedicated worker, regularly
working more than 50 hours a week, who had
invested all of her 401(k) savings in WorldCom.

Cristina Alves Campelo, Recife,
Brazil

Cristina Alves Campelo is also a
victim of the WorldCom scandal.
She began her career in customer
service for a national phone
company of Brazil, Embratel
(Empresa Brasileira de Telecomunicaces). Brazil
recently piivatized Embratel, selling it to
WorldCom. Cristina has held various elected

More

« Workers hand CEQs
'Pink Slips,' call for
corporate
accountability. .

» Workers speak out on
Global Economy,
corporate greed.

» World Bank and IMF
fact sheet. )

-« Leam more about the

Oct. 19 National Day
of Action and
download an action
toolkit.

» Responsible reform of
the World Bank (PDF).

«» International Right-to-
Know campaien
{PDF).

« Remark by AFL-CIO
President John J,
Sweeney at Global
Workers Forum.

positions in the Telecommunications Workers Union and now is Training

Director of the Workers® Organizing Secretariat. Embratel—once WorldCom's
premier international asset—has seen its share price fall 98 percent from its all- -
time high in March 2000. Cristina will discuss the impact of the privatization
on Brazilian workers.

NURSES:

Nyameka Mafani, Port Elizabeth, South Africa

Nyameka Mafani is a community health nurse who works
primarily on HIV/AIDS initiatives after having watched this
disease devastate so many in her nation. She works for the
city of Port Elizabeth, where she has implemented several .
pilot services and currently works with some of the most
vulnerable groups, including commercial sex workers. She is
a member of the Democratic Nursing Organisation of South Africa and of the
South African Mumcxpal Workers” Union (SAMWU) She is an activist and
leader within her union.
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Rose Sommer, Los Angeles, Calif., U.S.A.

Rose Sommer, a cardiac intensive care nurse, and her co-
workers watched for-profit health care squeeze staffing levels
for too long. To try to protect their patients at Queen of
Angels-Hollywood Presbyterian Medical Center, which is
owned by Tenet Healthcare Corporation, she joined with her
co-workers in the SEIU Nurse Alliance to try to improve patient care. She is
one of 18 nurses who were fired in May 2002 for standing up about low
staffing levels. The nurses eventually won their fight and a union contract that
provides for a patient care committee and a new commitment from 5
management to maintain adequate staffing,

MANUFACTURING WORKERS

Raquel Salazar Hernandez, San Salvador, El Salvador
Raquel Salazar Hernandez has worked for 10 years in El
Salvador’s garment industry and has sewn products for the
Gap, Liz Claiborne, Ann Taylor, Phillips Van Heusen and
other retailers. While employed at a Gap contractor, Tainan
Enterprises, Raquel was fired when management found out
she was pregnant. Raquel fought hard to help form a union
that would combat labor abuses such as those she had experienced at Tainan
and was able to get back her job. But after winning legal recognition for their
union, Raquel and 1,000 others lost their jobs in April when the Gap pulled its
orders and Tainan shut down the plant. Raquel is Secretary of Organization of
her local union, part of the Industrial Union of Textile and Garment Workers of
El Salvador (STIT). Raquel also studies law and has a two-year-old daughter.

Dan Pedroza, Dallas, Texas, U.S.A.

Dan Pedroza lost his job at a Dresser plant in DeSoto,
Texas—along with 300 other workers——when the oil giant,
Halliburton, bought his plant in 1998. Vice President Dick
Cheney was the CEO of Halliburton at that time; Cheney
made a reported $18.5 million profit selling his Halliburton
shares in August 2000. Meanwhile, many workers—
including management-—at Dresser-Halliburton have lost millions of dollars in
pension cuts, and retirees have lost substantial health care benefits. Today, Dan:
works as a machinist for Dresser-Halliburton in Dallas, which makes giant rock
drills used in the global oil industry. He is a member of United Steelworkers of
Anmerica Local 6580. :

[ AFL-CIO Home ]

{ Make the Global Economy Work for Working Families ]
¥ [ Meet the Workers }

AFLCIO & Copyright
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¥ Remarks by AFL-CIO President John J. Sweeney
At Global Workers Forum
Washington, DC
September 26, 2002
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Thank you, Jos. And thank you for all the good work you do on behalf of
workers every day. ‘ .

To all of you who are here today, welcome to AFL-CIO headquarters and thank
‘you for joining us for this AGlobal Workers' Forum."

We're here to i)ring together two powerful movements—the movement for
Global Justice, challenging corporate-led globalization . . . and the AFL-CIO
"No More Business As Usual” campaign, demanding corporate change.

Today we ask ourselves, "Where do we go from here?"

‘We know that if we are to make the global economy work for working families
everywhere, then we must challenge and change not only the corporate-led
model of globalization, but corporations themselves.

Ever since the Enron scandal let loose a tidal wave of corporate crime, we've
been traveling the country and fighting to change the way business is done on
Wall Street and the way business is done here in Washington.

Now, we're here to make sure world leaders as well as our own leaders
understand that we are just as determined to change the way business is done in
the global marketplace.

Tomorrow, just a few blocks from here, the world's bankers will meet and make
decisions that affect the lives of millions.

Today, in this room, are representatives of the people whose lives and
livelihoods depend on those very decisions—the world's workers.

In just a few moments, you will meet and be able to listen to six workers who
know what corporate domination and control are doing to our nation and our
world,

One of them is a sister from Phoenix, Arizona, and one is a brother from
Pittsburgh, Pennsylvania, who are among the millions of people who have
suffered here in the United States.
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She lost her job when her company, WorldCom, let her down.

He lost his job when a giant corporation, Halliburton, bought his company and
stole not only his job security but the retirement security of the workers.

Two of our panelists are nurses — one from Port Elizabeth, South Africa, and
the other from Los Angeles, California, and they are here to tell us what happens
when corporations take over health care and start putting profits before people.

And finally, two of our "hermanas" are workers from Latin America, one from
San Salvador, El Salvador, and the other from Recife, Brazil.

They are here to let us in on the global economy's biggest dirty little secret—
namely that IMF and World Bank policies are enriching corporate profiteers, but
failing to stimulate stable growth and speeding up the race to the bottom that
puts workers last, and profits first. )

As we meet here in Washington, our country is being battered by waves of war,
recession and corporate greed, our world by an economic slowdown.

CEOs like Ken Lay at Enron, Gary Winnick at Global Crossing and Bernie
Ebbers at WorldCom destroyed more than their companies and the savings of
their employees and shareholders while taking down millions of dollars for
themselves.

They also destroyed the faith of consumers and investors in American business.

The stock market slide continues to destroy workers' retirement savings and the
economy President Bush describes as Afundamentally sound” has run aground.

More than two million men and women have been thrown out of work and our
unemployment rate is the highest it's been in years.

To make matters worse, hundreds of thousands of workers have been out of
work so long their unemployment benefits have run out.

And workers who still have jobs are finding their wages stagnant and their health
care and pensions under attack.

Low-wage workers and recent immigrants and their families have been hit
especially hard, literally hammered by the economy.

The safety net for them is really much more frayed than it is for the average
worker—they are less likely to be eligible for unemployment benefits, less likely
to have any employer-provided benefits, and completely unlikely to be unable to.
afford COBRA payments when they are thrown out of work.

And the joblessness is spreading-an estimated 30 million workers will soon
lose their jobs-across the world.
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Tens of millions more face cutbacks of wages, hours and benefits.

This past month, the workers who were heroes on September 11 were celebrated
in special ceremonies across our country.

But in the everyday policies of leaders and governments, workers and their
families are treated with indifference—at best.

The same is true of the policies of the IMF and the World Bank.

In return for badly needed loans, countries are required to dismantle legal
protections for workers, cut public sector jobs, privatize basic services like
health care, education, and retirément pensions, and scrap market regulations to -
appease foreign multinationals like Enron and Halliburton.

Our scandalous corporations and the IMF and the World Bank have been
-following parallel and eerily similar roads to the bottom.

At Enron, Tyco, and WorldCom, top executives plundered the companies, while
thousands of company workers lost their jobs and their life savings.

Big investors were told the score and made huge profits; small investors were
kept in the dark and they lost big time.

When the IMF and the World Bank come calling, workers in developing
countries are cut out of the loop as well, and can't find out what policies their
governments have agreed to until after IMF and World Bank loans are approved.
They lose every time.

How did our corporations come to so much power?

They used money and political clout to rewrite the rules—they rigged the
markets, and freed themselves from all accountability,

Then they used that freedom to fleece consumers, investors and even their own
colleagues. .

They pushed deregulation of basic necessities like energy and water.

They peddled privatization, and preferred speculation over investment, trading
over production.

If those strategies sound familiar, it's because they are.

Those strategxes are exactly what the IMF and the World Bank are forcing down
the throats of working people across the world..

Over two decades ago, the global corporations and banks set out to create a new
global market.
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They made the rules, so it's no mystery why those rules defend property rights,
but ignore workers' rights.

Capital is protected; workers' rights and the environment are not.

Private speculators are liberated; governments are locked in an economic straight
jacket.

This is corporate economics on a global scale—deregulation, privatization,

speculation over investment, trading at the expense of jobs—rules that benefit
the few, and not the many.

Poor countries are burdened with debts that can never be repaid.
The global system protécts foreign creditors over citizens.
The global bankers demand water systems and power plants be auctioned off,

schools and hospitals closed, food crops uprooted for export crops - orchids, not
wheat.

The AIDS pandemic devastates sub-Saharan Africa—but the global trading
system protects patents over patients—the drug companies keep desperate
countries from getting the medicine they need for their people.

We have seen the tragic results of corporate globalization—its celebrators said it
would produce faster growth, rising incomes, democratic development . . . but
reality mocks their claims, )

Look around the world and you see slower growth, widening inequality,
increasing instability.

First came Russia.
The IMF Ashock therapy™ turned Russia into a wasteland. ‘
1t lost half of its national income.

Workers struggle to survive without pay for months af a time—it's a country
reduced to barter. ) : ‘

Then came the Asian tigers.

They were pressured to open up their financial markets, deregulate their banks
and float their'currencies.

The resulting financial crisis erased in months what had taken years to build and
millions of workers were thrust back inte poverty overnight.

Now it is Argentina, where the government swallowed the IMF prescription
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whole.

Argentina ope‘ned its markets, cut back public welfare, disciplined labor,
hardened its currency.

Now Argentina is suffering a crippling depression, $140 billion in debt, banks
and wutilities in foreign hands, its middle class ruined, its workers desperate, its
prospects grim.

The global economy does not work for working people and that is why we are
here in Washington to challenge corporate economics and demand corporate
change.

—We are demanding that workers be put first - not last. The IMF and World
Bank need to ensure that workers' rights are respected in all of their programs
and they need to consult local unions before loans are finalized.

—We are calling for the same transparency and integrity we have been
demanding in corporate board rooms to reach the boards of the IMF and the
‘World Bank.

—Just as we have been calling for accountability from corporate CEOs and
corporate boards, we are demanding that the IMF and World Bank boards
become accountable for the social impacis of the decisions they make.

—We are joining with church activists, led by the Jubilee USA Network, to
demand that the IMF and World Bank deepen debt relief for impoverished
countries.

—We are joining workers and citizens of conscience across the world to demand
that our world financial institutions invest in basic needs like health care and
education and that they stop demanding privatization and cutbacks of basic
services like Social Security.

—~We are joining students across our country to challenge Nike, GAP and other
sweatshop companies—now they're scrambling for cover, and while sweatshops
continue to spread, so does the campaign against them. -

—We are joining with doctors and human rights groups to confront "Big
Pharma"” and the drug companies—to demand that people be valued over
patents, and that poor countries have the right to use affordable generic drugs in
the treatment of AIDS.

—And finally, we are calling upon the U.S. Congress as they approve additional
funding for the World Bank this year, to do their part to implement these crucial
reforms.

Here is the message we bring to the IMF and World Bank meetings this week:
‘We aren't going away . . . we are building an even bigger consensus . . . and
making the global economy work for working families is becoming a reality.
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In the end, we will win, not simply because of the power of our numbers, or the
persuasion of peaceful protest, but because of the moral imperative of our cause.

Another world is f)ossible.

A world that is free from hunger.

A world where human rights come first.

Where children go to ;school, not to work.

Where women are respected, not repressed.

‘Where workers are empowered and corporations are held accountable.
‘ Ahbther world is possible. |

It may take years of unceasing efforts, but we have changed the world before
against impossible odds.

We saw it in our struggles for the eight hour day.
We saw it in Gdansk.
We saw it in Soweto.

We saw it in the Civil Rights movement and the women's rights movement and
the environmental movement.

And we will see it in our movement, confident, as Dr. King taught us, that "the
tragic wall that separates the outer city of wealth and comfort from the inner city
of poverty and despair shall be crushed by the battering rams of the force of
(global) justice.

Thank you and God bless you all.

Contact: Lane Windham 202-637-5018

. .

{ This Month's Speeches, News Releases & Testimony ]
» { 09/26/02 - John J, Sweeney - Global Workers Forum }
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When U.S. corporations operate here at home, they have to disclose
basic information about their operations. These disclosures promote responsible
business practices that help to protect workers and keep communities safe and
clean.

Endorse
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Unocal in Burma

Background

Unocal's North America Energy Operations and international Energy
Operations groups are engaged in the exploration and production of crude
oil and natural gas and project development in 14 countries around the
world. In 2000, Unocal produced 175,000 barrels of petroleum tiquids and
2,008 miltion cubic feet of gas per day ~- mainly from United States’ Gutf
of Mexico region, Thailand, and Indonesia. Unocal has also been active in
several repressive countries, such as Afghanistan.

Unocal claims to be committed to the respect for human rights and the
environment in all of their activities and the promotion of responsibility
for these ideals everywhere. The company puts the Universal Declaration
of Human Rights on their website, speaks of multi-party stakeholder
processes, and attempts to join the international humanitarian
community.

Unocal in Burma

in 1991, Unocal teamed with Total (France), Petroleum Authority of
Thaitand Exploration and Production (PTTEP), and Myanma Oil and Gas
Enterprise (MOGE), to finance and construct a natural gas pipeline
extending from the Yadana gas field through Burma's Tenasserim region to
Thailand. Unocal, as a member of this Yadana consortium, has partnered

in business with Burma's brutal military regime to exploit Burma's natural
resources. Unocal's support of the Burmese military dictatorship has led to
devastating violations of environmental, human, and labor rights in

Burma. Unocal is currently involved in titigation for a crime against
humanity in which the plaintiffs are Burmese peasants who suffered a
variety of egregious abuses at the hands of Burmese army units that were -
securing the pipeline route,

Unocal's involvement in the Yadana pipeline project has resulted in a
variety of grave environmental abuses. The pipetine project has caused
the fragmentation of habitat for numerous endangered species and the
targescale destruction of Burma's natural resources. The destruction of
wetlands, mangrove ecosystems, and Burma’s unusually large diversity of
flora and fauna, as well as forest clearing, the establishment of logging
concessions, and increased poaching of endangered species, have alt been
reported as direct environmental impacts of the Yadana pipetine.

Unocal has been compticit in human rights violations perpetrated by
Burma's military regime. To provide security for the pipeline, military
presence along the pipeline has drastically increased. This military
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occupation has yielded a corresponding increase in gross human rights
violations including rape, torture, forced labor, forceful displacement of
thousands of local peoples from their homes and summary executions. Ina
case against Unocal (De.v. Unocal), the Court stated, “Unocal knew that
the military had a record of committing human rights abuses; that the
Project hired the military to provide security for the Project, a military
that forced villagers to work and entire villages to relocate for the benefit
of the Project; that the military, while forcing villagers to work and
relocate, committed numerous acts of violence; and that Unocal knew or
shoutd have known that the military did commit, was committing and
wolild continue to commit these tortious acts.”

Widespread forced labor and portering on the pipeline project has been
well documented. The military has forced residents to work on the
pipeline infrastructure and porter for military units guarding the °.
environmentally damaged project. Even Unocal President John imle
admitted under oath that "[sJome porters were conscripted.”

Why International Right to Know?

An International Right to Know law would require Unocal to make public
their security contract with the Burmese military. IRTK would obligate
Unocal to divuige the environmental and human rights abuses in Burma.
Had we had a right to know, Unocal may have been pressured to pull out
of the Yadana pipeline project a decade ago. The exposure of this
protected information could have prevented most of the environmental
and human rights violations that have persisted over the last several
years,

Sources:

& Action Resource Center's Burma campaign

Corporate Criminals

« Total Denial Continues, Report by EarthRights International (May
2000)

s Unocal website

« EarthRights International’s page on Doe v. Unocal

.

[ Go to What is IRTK? for more info ] [ Back to top | [ Back to Case
Studies ]
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SCKTAILS: 5:45-T:00 P.M. (River Foyer - 4th Floor) Briliant Chitchat!

DINNER: 7:00-8:00 P.M, (Salons D, E & F - 4th Floor)

SPECIAL ANNOUNCEMENTS o Table of Contents -

. OMSA
3rd Annual
CAJUN TROPICS FISHING RODEO

Take note OMSA fishermen! We have a new rodeo location and date. This year's Cajun Tropics Fishing
Rodeo will be launched from The Sand Dollar Marina in Grand Isle, Louisiana on Friday, June 29th with a
Cajun Tropic Social. Saturday, June 30th will be the Fishing Tournament Day with fisherpersons out at
safelight and returning per the weigh-in times scheduled. S

Notices and registration forms with detalled information about the rodeo & Grand Isle will beé malled
shortly. In the interim, | am providing some "start-up” information for those who are not familiar with the
area. Grand Isle is approximately 2 hours south of Baton Rouge or New Orleans. Please note that the
rodeq is the weekend before 4th of July. Therefore, some of you may want to begin to make marina and

room arrangements now.

DATE: June 29 & 30th
RODEO C SAND DOLLAR MARINA, MOTELDEL! & LOUNGE
HEADQUARTERS: 158 Sand Dollar Court
Grand Isie, LA 70358
Located at
Highway 1 and Cheramie Road
PHONE: Marina (985) 787-2500
Motel (985) 787-2893
Fax (985) 787-3800

See the insert for motels, marinas and guides.

PRESIDENT'S MESSAGE : ) : Table of Contents

Slow, but Sure?

For over two years, OMSA and its members have worked hard and steadily to design and develop 3 solid
and successiul strategy fo prevent unions from penetraling our industry. So far, so good!

At considerable expense, in both time and money invested, OMSA's Board and our members have
directed and funded an effective resistance fo union encroachment into the offshore off and gas sector.
Despite aggressive union campaigns against a handful of selected corporate targets, and a thick blanket
of union propaganda aimed broadly at the entire industry, not one offshore vessel operator has
succumbed to the union blitzkrieg. To date, the joint forces and collective finances of the international
Transportation Workers Federation (ITF), the AFL-CIO's five maritime frade unions, the Offshore Mariners
United {OMU) and GCMA have not been able to persuade enough offshore mariners and workers fo
accept the union's transparent, self serving propaganda and to betray the employers in our industry that
have, over many years, provided extraordinary job empioyment opportunities for them, with more to come.
So far, so good.

But remember this, The AFL-CIC's "southern” and offshore strategy does not contemplate short-term
victories. They will welcome easy wins. But they do not expect therm. Against Offshore Logistics, several
vears ago, the OPEIU made relatively short work of this major helicopter service firm and organized the

ompany-in one burst. The same was frue with respect to the McDermolf situation in Amelia. But, in the
case of Petroleum Helicopters (PHI), over the course of four years, the unions lost two elections before
they finally and very narrowly won the third encountsr.

EXpIgiTC
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I's credit, they negotiated in good faith, as the law requires. But, they have continued to fight and
essfully resist, fo date, the most obnoxious and potentially damaging demands of the union (OPEIU),

IS their legal right. "The jury" is still out in this case, and it won't be aver unti the pretty (and tough) lady

ings.

" Notwithstariding the losses by management to the unions at Offshore Logistics and the McDermott
Shipyard in Amelia, and the ongoing, still unsettied battle at PHI, therefore, we are fortunate to be able to
claim that the offshore marine industry in the Guif of Mexico, at least, is still union free. But it would be

foolish indeed if we became complacent and assumed that the AFL-CIO’s sirategic plan fo organize the

offshore industry will be easily and/or soon abandoned.

We shouid take heart from the fact that we have been and continue to be largely successful against such
an aggressive well-financed machine. This can and should give us confidence that we arg beating them,
that we can beat them again, and that we will, finally, beat them in the end. But make no mistake. This
fight is not over. There is much more to be done. We must be deliberate. We must be determined..Above
all, we must be careful not to be undone by our confidence, and we must continue to urge others in our
industry that they must become more aclively engaged in this fight for the "soul” of this industry.

. "Our” fight is, after all, the industry’s fight. The fight is for everyone- offshore drilling contractors, offshore
diving and construction contractors, seismic, well servicing, contractors - everyone - not just helicepter or
vessel operators. Surprisingly, other sectors of our industry and our suppliers have been relatively slow to
fully appreciate and act on the threat posed by these unions to all of us, although we have seen signs,
recently, that we and others have been making at least a slight dent in the general apathy that has
frusirated us mightily for two years. Undenialibly, progress in this respect has been painfully slow, But,
{and we hope we are correct), the signs that awareness is growing have improved; too slowly, to be sure,
but growing, nonetheless,

A handful of companies - not many, but some - have recently contacted us about how they can help. Also,
a new group called the Gulf Coast Employers Association has been formed 1o raise industry awareness of
the union threat and encourage pro-employee initiatives throughout the Guif of Mexico region. We
certainly welcome their efforts.

What everyone should recognize, however, is this: Slow, but sure may just not cut it. The perception that
union activity is limited to the handful of campaigns that have been mentioned In this message is a
disarmingly dangerous and potentially destructive perception. While OMSA has been raising hell about the
length and breadth of actual and prospective union encroachment under the AFL-CIO's broad program to
unionize the enfire Gulf South, many offshore industry CEO's continue to believe that the threat, if any, is
relatively isolated and superficial. Bad assumption.

T MAY BE of INTEREST to KNOW THAT JN THIS PAST YEAR ALONE, our program partners, PT}
LABOR RESEARGH, INC., report that between April 2000 and April 2001, union petitions to the
NLRB in Regions 12,15, and 16 (Primarily Gulf South Region) number nearly 400. This roughly
triples the number of petitions iast year, And if that number of petitions have actualily been filed,
one can assume that their inflitration of companies under aftack and influence with emnployees is
actually much deeper than that.

Not uniike the oid sucker trick whare one guy points up and focks into the sky at an “imaginary” iter, the
stooges are distracted, while accomplices pick their pockets.

8o, in our case, while everyone is walching the fireworks between the offshore industry and union
attempts fo organize a handful of helicopler and boat companies, the AFL-CIO, Teamsters, ILA and
miscellaneous other unions, acoording lo the PTI research, are working below industry radar and scooping
up prospects lefi and right. Every company is fair game. This upion play is really & bigger scam than
meaets the eye.

Is anyone listening?

Bob Alario

- Toble of Contentg -

The Offshore Industry Union-Free Operations Program = © *~ - 7| - Table of Contents -
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TESTIMONY OF THOMAS E. FAIRLEY
PRESIDENT AND CHIEF EXECUTVE OFFICER
TRICO MARINE SERVICES, INC.
HOUSTON, TEXAS
HOUMA, LOUISIANA
BEFORE THE SUBCOMMITTEE ON EMPLOYER-EMPLOYEE RELATIONS
COMMITTEE ON EDUCATION AND WORKFORCE
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON, D.C.
OCTOBER 8, 2002
Chairman Johnson and Distinguished Members of the Subcommittee, thank

vou very much for inviting me to address you this afternoon. It is a privilege

and an honer.

My name is Thomas Fairley, and I am the President and Chief Executive
Officer of Trico Marine Services, Inc. Trico is an offshore vessel company
serving the offshore oil and gas industry in the Gulf of Mexico and throughout
the world, with principal offices in Houston, Texas and Houma, Louisiana. The
company provides supply vessels and crew boats to the industry. My history is
that I began work as a deck hand on board such boats and worked my way up to
the level of captain, after which, through some good opportfunities, I was able to
form a boat company with my colleague, Ron Palmer, in the early 1980s which

became Trico.

For almost two and a half years Trico and its employees have been the

subject of an intense and harassing corporate campaign to organize Trice's

(NOSE2779.1)
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mariners by a U.S. federation of maritime unions called The Offshore Mariners
United, or OMU, which is supported by the AFL-CIO's Center for Strategic
Research, Department of Corporate Affairs. This campaign, which is essentially
a membership drive, is directed at the approximately 70 offshore vessel
companies operating in the Gulf of Mexico which serve the offshore rigs and
platferms of the oil and gas industry. Trico Marine has become the target

company.

After 29 months, neither Trico employees nor the employees at the other
boat companies in the Gulf area have chosen to be represented by the OMU, nor
has a National Labor Relations Beard (NLRB) petition for a secret ballet
election been filed by the OMU, a process that requires only 30% signatures
from the workforce of a company. Trico was chosen as the target company, I
believe, because the OMU and its international allies had to focus their resources
on one company and because of Trico's status as a public corporation and its
overseas operations -- particularly in Norway. Public corporations and
corporations with foreign subsidiaries are more susceptible to labor union

pressures and harassment during disputes or oerganizing membership drives.

Trico believes that its employees in the U.S,, and throughout the world,
should have the freedom to choose a union to represent them or equally choose
not to be represented by a union. For our U.S. employees, the most secure and

favored method would be a secret ballot election conducted by the NLRB.

{N0882779.1}
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Trico's employees have almost universally volunteered that they do not wish te
be represented by OMU. A good number are former members of the maritime
unions behind OMU, and they have volunteered that they have no interest. Our
entire U.S, fleet, after the 29th month of the campaign, has either been contacted
by or knows how to contact the OMU. Clearly, the OMU has been unable te
interest the minimum 30% of Trice's mariners for a NLRB secret ballot election.
Yet, the OMU continues its propaganda campaign against Trico without regard

to the employees' sentiments.

Throughout this campaign, Trico has honored our natien's labor laws. In
the past 29 months, Trico has received only one unfair labor practice charge
seeking vessel access, but facing dismissal of that charge it was withdrawn by
OMU after a one year NLRB investigation. I am also proud to say that Trico
has a very good wage and benefit program for its employees, and through 2001,

vessel personnel averaged wage increases of 20% per year for the last five years.

On the safety front, the maritime industry is one of the most regulated
industries in the world., Trico's vessels meet U.S. and international maritime
safety standards, including the United States Coast Guard, American Bureau of
Shipping, the International Safety Management Code, and the Standards for
Training, Certifications, and Watchkeeping., Our fleet is well maintained, and it
passes certification standards. Hours worked are regulated by the U.S. Coast

Guard, and Trico adheres to them. It has been asserted that Trico operates with

{ND882779.13
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fewer persosnel per vessel in the Gulf of Mexico than in the North Sea, implying
some type of safety deficiency. Trico typically staffs its vessels with more
personnel than required by the U.S. Coast Guard, and a comparison to Trico's
North Sea operations is one of apples to oranges. In the North Sea, the

conditions are rougher, the vessels larger, and the personnel need greater.

What makes this oerganizing campaign against Trico unusual is that after the
failure to persixade Trico's employees to enlist, the OMU has recruited
international unions to continue the attack on Trico's operations and customers
throughout the world, including Singapore, Brazil, Nigeria, and Trinidad -- but,
particalarly in Norway. The actions have included repeated contacts with
customers reporting false information or accusations about Trico and veiled
threats of union interference or boycotts to our customers to pressure them not
to do business with Trico unless Trico facilitates and/or promotes the OMU
drive to enlist Trico's employees -- which would be against their wishes and U.S,

labor law,

In Norway, Trice has a subsidiary - Trico Supply ASA. Trico Supply
operates 19 vessels servicing the rigs and platforms off the coast of Norway. The
company has 400 mariners in the North Sea whe have been represented for some
time by three Norwegian maritime unions. Our mariners decided to join these
unions of their own free will and in accordance with Norwegian law. Trico

respects their choice and deals with their union representatives.

ING882779.1
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On Getober 18, 2001, the Norwegian Oil and Petrochemical Workers Union,
known as NOPEF, a large and powerful union which represents the dock and
platform workers in the North Sea, filed a lawsuit under Norway's boyeott
statute against Trico Supply. Trico Supply has no relationship or connection
with NOPEF, nor do its employees, whe are represented by the Norwegian
maritime unions. NOPEF filed the suit at the call of the largest fedération of
transportation unions in the world -- the Interxfational Transport Workers
Federation (ITF) — of which it is a member. The case is lodged in the small town
of Volda, and a three week trial is scheduled to begin on November 4. NOPEF
seeks court pre-approval of an announced boycott against Trico Supply's vessels
operating in the North Sea. The only issue at trial in Norway will be Trico's

conduct in the U.S.

The hoycott is occasioned solely by the corporate campaign occurring in the
U.S., and its goal is for Trico to facilitate the OMU’s domestic campaign against
the wishes of Trico's employees. Secondary boycotts are illegal under the U.S.
National Labor Relations Act, but may be legal in Norway if deemed fair and
without a disproportionate impact. NOPEF has admitted that there is no
dispute in Norway since Trico's subsidiary operates there with three maritime
unions. Trico's Norwegian employees and the unions representing them have

objected to the proposed boycott, but NOPEF has disregarded their objections,

{NDSS
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Principal to Trico's defense in Norway iy the fact that it has observed and
henored LS, Inber faw. In response, NOPEF, with the help of the AFL-CIO and
other international unions, has launched an attack in their Norwegian pleadings
against the National Labor Relations Act. NOPEF is asking the district court in
Volda to rule that Trico’s comphiance with U.S. law -- The National Labor
Relations Act (NLRA) - does not offer a defense to the boycott since U.‘S‘ labor
law does not adequately protect U.S. citizens. The AFL-CIO is providing a
witness in Norway to support this poini. Trico will counter this absurd
contention by offering as an expert witness, Charles 1. Cohen — a former
Member of the National Labor Relations Board and a panel member here today
— and Edward E. Potter — representative to the ILCG with United States

Council for International Business.

NOPEF is contending that the NLRA is defective by the standards of the
International Labor Organization Conventions 87 and 98, unratified by the U.S,,
that deal with the right to organize and freedom of association. NOPEF also

contends that U.S. iabor law does not meet "European humanistic standards.”

Of particular interest to this Subcommittee is that NOPEF in its pleadings
has argned that the NLRA is less protective of workers' rights than the labor
Iaws of Afghanistan, Burma, and banana republies which have ratified the two

previously mentioned International Conventions,

{N0882779.13
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Following the trial, a ruling could be issued that U.S. labor Luw, the National
Laber Relations Act, does not sufficiently protect its own citizens and that
Trico's compliance with U.S. law offers no defense and that NOPEF's planned
boycott against Trico's vessels in the North Sea is legitimate. 1 have been told
that no court from a first world nation, or for that matter, any nation, has ever
passed judgment on the legitimacy ef U.S. labor law. Such a ruling would
become precedent in Norway. Any U.S. company eperating in Norway, but
involved in a domestic or international Iabor dispute or membership drive, could
be boycotted even when in compliance with U.S. labor law -- without a

predetermination trial.

Since the vast majority of U.S. corporations operating in the offshore oil and
gas industry in both the Gulf of Mexico and in the North Sea are non-union in
their U.S. Gulf operations, a successful boycott against Trico will likely spawn

more boycotts against U.S. companies that operate in both lecations.

Such a decision rejecting U.S. labor law could alse impact U.S. corporations
throughout the world. In addition to potential boycotts, the decision could be
used by foreign companies against U.S. companies competing for business. It
could be argued that a particular piece of foreign business should not be
awarded to a U.S. company because U.S. law has been found not to protect U.S,

citizens adequately by a competent European court.

(NOSS2779.1}
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I have been told that an adverse ruling against Trico might be used in
contexts beyond the Iabor field. For example, the Evropean Union might seek to
use the case to argue that the United States environmental laws are deficient
because the U.S. government has not ratified the Kyoto Convention; thercfore,
the EU has the right to impose countervailing duties on United States products
to "level off the playing field” for EU companies that must pay higher prices for
products, like oil, that contribute to greenhouse gas emissions. Also, U.S.
subsidiary corporations overseas could be targeted with boycotts and other
actions for the failure of the U.S. to ratify a treaty or international convention,

citing deficient U.S. Jaw on a particular subject.

Trico alone is shouldering the responsibility of defending our nation’'s Iabor
laws. We are bringing expert witnesses, vessel personnel, and managers to the
town of Volda to help in the defense. We have sought the; assistance of the U.S.
State Department, but have been told that the United States government is not

prepared to intervene in the case at this stage.

Our best hope to end the Norway legal proceeding and the boycott threat lies
here in the U.S. before the National Labor Relations Board. In July and August
of 2001, Trico filed unfair labor practice charges alleging an illegal secondary
boycott under U.S. law against the OMU and the ITF for their open and active
roles, incloding financial, in organizing and implementing in the U.S. the current

boycott threat in Norway. 1 am told that there is strong evidence and legal

N0882779.1}
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precedent to suppert a decision by General Counsel to seek injunctive relief
against these two principal parties in the boycott and fo issue complainis against
them. At this time, the charges are still pending before General Counsel. We
believe that such action by the NLRB in the U.S. would lead to an end to the

Norway boyeott case against Trico.
i3

1 would like to thank the Subcommittee for the opportunity to address it. I

would be pleased to answer any questions,

{(N0882779.1}
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i'"m INTERNATIONAL MASS
RETAIL ASSOCIATION

October 3, 2002

President George W. Bush
The White House

1600 Pennsylvania Ave.,, NW
Washington, DC 20500

Dear President Bush:

The International Mass Retail Association (IMRA) respectfully urges you to use your powers under
Federal Law to appoint a Board of Inquiry to investigate how the closing of the West Coast ports is
harming the nation’s economy. The work stoppage due to an impasse between the Pacific Maritime
Association and the International Longshore and Warehouse Union is causing serious harm to every
segment of the U.S. economy. Each day imposes new hardships and costs on a wide range of American
industries, their customers, their employees and their shareholders.

The International Mass Retail Association—the world’s leading alliance of retailers and their product and
service suppliers—is committed to bringing price~competitive value to the world's consumers. IMRA
members represent over $1 trillion in sales annually and operate over 100,000 stores, manufacturing
facilities, and distribution centers nationwide. Our member retailers and suppliers have facilities in all 50
states, as well as internationally, and employ millions of Americans.

The ports have now been shut down for six days, costing the U.S. economy over $6 billion dollars thus
far. These damages will increase exponentially if the shutdown continues. Even if the ports were to
reopen tomorrow, it could still take several months to recover from the backlog the shutdown has caused.

This shutdown has hit every sector of the U.S. economy -- importers, exporters, manufacturers,
agriculture and transportation. No U.S. business can afford to take the economic hit that this lockout has
caused. It is damaging every company’s bottom line, and hit every consumer’s wallet.

IMRA has supported mediation to resolve the situation, but it is now clearly evident that the two parties
are unable to end this impasse as quickly as both economic and national security require. Prompt action
is needed to ensure timely reopening of the nation’s West Coast ports.

IMRA stands ready to assist in any way efforts for a speedy resolution of this impact. Please feel free to
contact me or Jonathan Gold, BMRA’s Director of International Trade Policy, if we can be of any
assistance. Thank you for your consideration of this important issue.

Sincerely,

Rabert J. Verdisco
President, IMRA

CC:  Donald L. BEvans, Secretary of Commerce
Elaine L. Chao, Secretary of Labor
Norman Y. Mineta, Secretary of Transportation
Paul H. O’Neill, Secretary of Treasury
Robert B. Zoellick, United States Trade Representative

1700 North Moore Street ® Suite 2250 @ Arlington, VA 22209
Phone: (703) 841-2300 @ Fax: (703) 841-1184
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APPENDIX J — SUBMITTED FOR THE RECORD, LETTER FROM JOHN
VICTOR JOKINEN, PRESIDENT, E.J. VICTOR FURNITURE COMPANY,
TO CONGRESSMAN CASS BALLENGER, OCTOBER 5, 2002
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B.J. VICTOR, 110 WAMSUTTA MILL RD,, PO BOX 309, MORGANTON, NC 28655 (828} 437-1991 FAX {625) 438-074¢
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Qcteber 6, 2002
New York Times

A Union Wins the Global Game

By STEVEN GREENHOUSE

OAKLAND, Calif. - TO American unions, globalization is a nefarious force that has
wiped out the jobs of millions of well-paid blue-collar workers.

But the members of one union have played the global-trading system as well as any
international investor: the longshoremen. They wield so much power that they have
managed to obtain cradle-to-grave benefits and salaries to make many white-collar
college graduates envious. In fact, for the longshoremen, globalization has been nothing
but a blessing. '

Full-time West Coast dockworkers who load and unload ships make on average nearly
$100,000 a year, while clerks who keep track of cargo movements average $120,000. Not
only does the medical coverage for active longshoremen require no out-of-pocket
expenses, but the same holds true for retirees.

The benefits package, according to management, averages $42,000 a year, more than
many Americans make in a year. Sometimes embarrassed by these numbers, union
officials often note that many longshoremen earn only $65,000 a year.

One other benefit: they get a paid day off to celebrate the birth of their Marxist founder,
Harry Bridges.

There is a simple explanation why the longshoremen have benefited so much from
globalization. They control the chokepoints that can halt the flow of imports and exports
that American consumers and businesses depend on. In other words, the 10,500
longshoremen on the West Coast have the power to paralyze the $300 billion in cargo
that flows through these ports every year.

In the past, management has often surrendered to the demands of dockworkers - granting
them fat wages and benefits - instead of enduring a strike or slowdown. This time,
officials with the Pacific Maritime Association, which represents port operators and
shipping lines, shut 29 ports last week and locked out the workers after complaining that
the workers were engaged in a slowdown. The association wants the right to introduce
new technology to speed cargo handling, while the International Longshore and
Warehouse Union wants the remaining jobs to be under its jurisdiction.

The longshoremen hold an unusually strong hand. "They are one of the highest paid blue-
collar group because of their strategic location in terms of controlling where goods funnel
from ports to the nation’s roads and railroads," said Howard Kimeldorf, a University of
Michigan professor who wrote a book on dockworkers. "They have enormous bargaining
clout because they have the power to stop all those goods."

Because of their handsome pay, the longshoremen can easily endure a prolonged work
stoppage. Management is hard put to use strikebreakers to replace them, not wanting to
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risk using inexperienced people to operate cranes that move containers half the size of
railroad cars.

If workers at U.S. Steel or Caterpillar strike, it is easy for their customers to buy steel or
tractors from competitors. But if the longshoremen walk out, shipping lines cannot divert
their cargo to other ports. Mexico's ports and roads cannot handle the cargo, Canadian
longshoremen won't unload the diverted ships and East Coast ports are unavailable
because the Panama Canal is too small to handle the huge Pacific ships.

In the past, retailers, farmers and manufacturers, who rely on trade, often pushed
management to settle quickly by capitulating to the longshoremen. The just-in-time
delivery system used by many factories and retailers leaves little margin for delay.

"The unusually time-sensitive nature of the cargo gives disproportionate power to these
workers,” said David J. Olson, an expert on port operations at the University of
‘Washington.

Taking globalization to heart, the union has found partners in Europe, Japan and
elsewhere, where longshoreman are also the blue-collar elite. The longshoremen have
often used their clout to back each other up against lower-wage nonunion competitors.
Several years ago, for example, Japanese dockworkers, which have almost total control
over shipping operations in Japan, heeded a request from American longshoremen not to
unload fruit shipped from a nonunion port in Flonida.

If other labor unions had all these unusual advantages working on their behalf - and they
all wish they did - their members would probably be earning far more then they do now,
and American unions would be far more powerful than they are.

The longshoremen have also benefited from an unusual solidarity. New workers must
takes courses about the union's history. And besides getting a day off for the union's
founder, they also-get to take Bloody Thursday, commemorating the day during a 1934
strike when two longshoremen were killed in San Francisco. The painted outlines of
where the workers fell remain a longshoremen's shrine.

American port workers have a history of earning more than other blue-collar workers; in
1874, for example, New York dockworkers already earned more than twice what railroad
loaders earned.

In modern times, far more than other unions, the longshoremen have used technological
change to their advantage. In 1960, the West Coast longshoremen agreed to far-reaching
automation that replaced inefficient break-bulk cargo, which relied on hooks to move the
cargo, with containerized cargo, which relies on cranes. In accepting antomation, the
union recognized that productivity would soar and the number of longshoremen needed
would plunge; there are now 10,500 West Coast longshoremen, down from 100,000 in
the 1950's.

In exchange, the union received an unusual promise: port operators pledged to share the
fruits of the new automation. Management promised all longshoremen a guaranteed level
of pay, even if there was not work for everyone. Management also promised to share the
wealth.
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"The productivity gains were so phenomenal that it was easy for the employers to pay
high salaries,” said Harley Shaiken, an expert on labor relations at the University of
California at Berkeley.

With containerization in place, the tonnage handled by the West Coast ports has
quadrupled since 1970, even though there are fewer workers than three decades ago.
Wages have soared along with productivity.

"The question shouldn't be, "Why does this group of blue-collar workers earn so much? "
said Steve Stallone, the union’s spokesman. "The question should be, "Why shouldn't
bhae-collar workers be able to share in the benefits of increased productivity? Why
shouldn't blue-collar workers be able to earn a lot of money, too?" "
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. JOHN BOOZMAN WASHINGTON DFFICE
380 DISTRICT, ABRANSAS 1421 LONGWORTH House Ofrice BUILOING
WaswnGTON, DC 20615

{202} 2254301
COMMETTEES: , Fax; {202} 225-5713
VETERANS AFFARS Congress of the niteh States .
HeaLTH i ; 207 WesT Cenren STREET
House of Representatives Gk
TRANSPORTATION AND TWashington, BE 20515 Fao (479) 442-0037
:
INFRASTRUCTURE :Z;?:’;n’:‘r: ':?ic;gg?
SUSCOMMITTEES: {479} TR2.T787
AVIATION

Fax; {479) 783-7662
WatER FESQURCES AND

402 NoRTS WALNUT, SKITE 210
ENVIRONMENT Hanmson, AR 72601
(870} 741-8900
Fax: (8701 741-7741

October 7, 2002

The Honorable Sam Johnson
Chairman

2181 Rayburn House Office Building
‘Washington, DC 20515

Dear Chaimman Johnson:

Please accept these remarks into the written record of the testimony for the

Employer-Employee Relations hearing tomorrow, October 8, 2002, on the West Coast
Ports shutdown.

Sincerely,
hn Boozhan
ember of Congress

PRINTED DN RECYCLED PAPER



JOHN BOOZMAN

Bris DISTRICT, ARKANSAS

COMMITIERS:
VETERANS' AFFAIRS
SUBCOMMITTEES:
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WASHINGTON GFFICE:
1421 LONGWORTH HOUSE OFFICE BUROWG
WASHINGTON, DE 20515
{202 235-4301
Fax: {202) 225-5713

Congresg of the United States

DISTRICT OFFICES:

HEAUTS { 207 WesT Centen STREEY
S — Touse of Repregentatives e
{478) 442-5258
Wasbington, DE 20515 o079 2 055
TRANSPORTATION AND 39 Scurs 6, Room 240
INFRASTRUCTURE Fost STy, AR 72907
SUBCOMMITIEES: (479) 7827787
AviaTion Fax: (479) 783-7662
WATER RESOURCES ANDS 407 Norms Wawnyr, Suite 110
ENVIRONMENT Harmson, AR 72601

(870) 7416300
Fax: (870} 747-7741
Emerging Trends in Employment and Labor Laws: Labor-Management Relations in a Glebal Economy
Employer-Employee Relations Subcommittee
October 8, 2002

Mr. Chairman, I would like to take this opportunity to share with the subcommittee the effects that the
West Coast Port shutdown is having on commerce in my district and throughout the country.

The Third District of Arkansas, being home to several of the nation’s largest importers and exporters, is
suffering tremendously from this situation. Companies such as Wal-Mart, Tyson’s Inc., J.B. Hunt, OK Foods,
and Arkansas Best Freightways, which are headquartered in my district, all rely heavily on the West Coast Ports
to conduct daily business. Iam receiving calls daily from these companies saying they are on the verge of laying
off workers because trucks cannot leave the distribution centers as they have no where to go.

In today’s economy, we cannot afford for this to happen. It is estimated that the economy is losing close
to $2 billion per day, with costs going up every day the ports remain closed.

1 am sure you are aware, almost every industry in America utilizes these ports to move their goods. Itis
estimated that West Coast ports handle about half of the nation’s oceangoing cargo, accounting for more than 7%
of the gross domestic product. Factories ship about 35% of all their goods during the fourth quarter, and at this
time approximately 162 cargo ships containing electronics, auto parts and other goods are waiting to be
unloaded. Should the shutdown continue, this year’s holiday season supply of inventory would be lower,
inevitably causing higher prices during this hard economic time.

1t is critical that the ports open immediately and the longshoremen resume work at a normal pace. Asit
stands today, the ports already have more than a month of backlogged goods on the docks. 1understand that
compromises will take time; unfortunately we do not have the luxury of time at this point. T urge the workers to
go back to work under the expired contract until a new compromise with management is reached.

In today’s global economy the United States cannot afford for one labor dispute to have such a
controlling effect on the economy. It is important that laborer’s rights and working conditions are protected to
the fullest extent of the law, but not at the ultimate demise of the American and global economies. Due to the
tremendous negative economic effect this situation is having, I believe it is time to reexamine the labor laws and
adjust them to be as effective and proactive in the global economy of the twenty-first century as they were
almost 60 years ago when they were created.

Mr. Chairman, I appreciate you giving me this opportunity to share my concerns, and if { can be of any
service to you and your committee on this issue, I will be happy to do so.

FRINTED ON RECYCLED PAFER
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APPENDIX M - SUBMITTED FOR THE RECORD, PRESIDENTIAL
DOCUMENTS, EXECUTIVE ORDER 13275, OCTOBER 7, 2002
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Federal Register/Vol. 67, No. 196/ Wednesday, October 9, 2002/Presidential Documents 62869

[FR Doc, 062-25900
Filed 10~8~02; 8:45 am}
Billing code 3195-01-P

Presidential Documents

Executive Order 13275 of October 7, 2002

Creating a Board of Inquiry To Report on Certain Labor Dis-
putes Affecting the Maritime Industry of the United States

WHEREAS, there exists a labor dispute between, on the one hand, employees
represented by the International Longshore and Warehouse Union and, on
the other hand, employers and the bargaining association of employers who
are {1} U.S. and foreign steamship companies operating ships or employed
as agents for ships engaged in service to or from the Pacific Coast ports
in California, Oregon, and Washington, and (2) stevedore and terminal compa-
nies operating at ports in California, Oregon, and Washington; and

WHEREAS, such dispute has resulted in a lock-out that affects a substantial
part of the maritime industry, an industry engaged in trade, commerce,
transportation (including the transportation of military supplies), trans-
mission, and communication among the several States and with foreign
nations; and

WHEREAS, a continuation of this lock-out, if permitted to continue, will
imperil the national health and safety;

NOW, THEREFORE, by virtue of the authority vested in me by section
206 of the Labor Management Relations Act, 1947 (61 Stat. 155; 28 U.8.C.
176) {the “Act”), | hereby create a Board of inquiry consisting of such
members as [ shall appoint to inguire into the issues invelved in such
dispute.

The Board shall have powers and duties as set forth in title X of the
Act. The Board shall report to me in accordance with the provisions of
section 206 of the Act no later than October 8, 2002.

Upon the submission of its report, the Board shall continue in existence
in order to perform any additional functions under the Act, including those
functions set forth in section 209(b), but shall terminate no later than upon
completion of such functions.

i~/

THE WHITE HOUSE,
October 7, 2002.
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APPENDIX N - SUBMITTED FOR THE RECORD, REPORT TO THE
PRESIDENT, SUBMITTED BY THE PRESIDENT’S BOARD OF INQUIRY
ON THE WORK STOPPAGE IN THE WEST COAST PORTS, CREATED
BY EXECUTIVE ORDER, WILLIAM E. BROCK, CHAIRMAN, PATRICK
HARDIN, DENNIS R. NOLAN, SAN FRANCISCO, CA, OCTOBER 8, 2002
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October 8, 2002

The President

The White House

Dear Mr, President:

On October 7, 2002, by way of Executive Order, you appointed this Board of Fuquiry to
report to you on the work stoppage in the West Coast ports.

‘We have the honor of submitting this report. It represents in all respects the unsnimous
views of the members of the Board.

Respectfully,

TR i,

., William B, Brock, Chatiman

' fg@:\‘: -

Patrick Hardin

O zpn

Dennis R. Nolan

cc:  Honorable Elaine L. Chao, Scoretary of Labor
Honorable Alberso R. Gonzales, Counsel fo the President
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REPORT TO THE PRESIDENT

SUBMITTED BY

THE PRESIDENT S BOARD OF INQUIRY ON THE WORK STOPPAGE
IN THE WEST COAST PORTS

CREATED BY
EXBCUTIVE ORDER DATED OCTOBER 7, 2002

Willizmn B. Brock, Chairmen
. Patrick Hardin

Dennis R Nolan

San Francisco, California
Qctober 8, 2002
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Background of Dispute

On October 7, 2002, the Fresident of the United States created this Board of Tuquiry by
Executive Order.  The President directed this Board of Inquiry to xeport to bim by
October & on the cinrent labor dispute causing the shutdown of the West Coast ports.

The labor dispute involves disagrooments between the International Longshore and
‘Warehouse Union (ILWU) and the Pacific Monitime Association (PMA). The PMA is
the bargaining represemiative for virtnally all domestic and infernational shipping
companies and stevedores operating on the West Coast parts, The ILWU represents
approximately 10,500 longshore workers and maxine clerks actively working at these
oSS,

The contraet between the parties expired on July 1, 2002, Before the expiration of the
contract, in May 2002, the partics began to negotiate over a new contract. Negotiations
proved unsuccessful and, after the confract expired, the parties began to operate wnder
short-term extensions of the contract. On September 1, 2002, the parties’ practice of
operating under short-term extensions of the contract ceased.

On September 26, the TLWTJ instrmered its members to engage in what the ILWU terms a
“safety program,” in part to pressure the PMA in negotistions. The safety program
.substzntially reduced the workers” output, The PMA asseris that productivity fell by
sixty percent because of this conduel Onm
economic pressure by locking out the bargaining unit. That shut down the West Coast
poris.

‘The parties began meeting with representatives of the Federal Mediation and Concifiation
Service (FMCS) in early October. Despite some apparent but limited progress, the
parties have been wmsuccessful in resolving their differences. On October 7, the Presidenit
of the United States created this Board of Inquiry. The Roard conducted 2 fact-finding

hearing the same day.
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"Under the national emergency provisions of the Taft-Hartley Act, the Board's finction is
w© mqmre into the issues involved in the dispute, to ascertain the facts with respect to the
causes and circumstances of the dispute, and to make a written report fo the President. 29
US.C. §§176-177. The Act does not allow the report of the Board to contain
recammt;dations. I4, § 176. ' '

Facts Concerning the Dispnie

On October 7, the Board conducted a hearing, cldsed to the public, in San Francisco.
Represeniatives of the PMA and the ILWU made oral presentations and submitted
written statements. The Board has carefully considered the party’s presentations and
snbroissions.

Two main issues create the current impasse. As described by the parties, the “fulerum™
of the dispute concerns the introdubtion of mew techmology in the ports and the
implications of that introduction for job security end work pmsmaﬁon_ The parties also
disagree abort the appropriate arbitration process in the next collective bargaining
agreement.

The Technology Issue

Neither party disputes that the employers must maplement new technology. The West
Coast ports lag behind ~ in many cases far behind — the efficiency of other ports in the
United States and around the world. Introducing needed technology will eliminate jobs.
held by marine clerks of the ILWU. The PMA has offered 1o puarantee marine clerk
work and pay to the individuals currently holding those jobs wntil they retire. Beyond
this point, the parties do not agree on how to handle the jobs to be created, eﬁmin;a!ed,
and changed by the implementation of new technology.

The ILWU views the issus as one éf work and job preservation. For years, the ILWU has
claimed, apd the PMA has denied, that employers of the PMA have outsourced cerfain
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“planming jobs™ 1o workers outside of the ILWU. Planning work is the work of charting
the specific placement of cargo on vessels, dockside yards, and rail cars. To recoup what
it claims to be lost jobs and to counter the possible loss of jobs that will come with new
technology, the ILWU dexpands that el work that is ﬁxncﬁonany equivalent to work now
o previously performed by marine clerks contime to be performed by ILWU wembers,
without x;gard 1o where that work is performed. .

Ta the PMA’s view, this ILWU demand would obstruct “the free flow of information”
The PMA views this dewaand as a specific impediment to modemization. According to
the PMA, neither the ILWU nor any other entity has an exclusive right to process
information regarding the movement of sargo. The PMA counters the ILWU demsnd
with an offér to have certain new jobs, which fhe PMA asserts will come with the new
technology, in the burgaining unit. The ILW argues that the PMA has not provided any
detsils whatsoever regarding the “new jobs” promised.

The Arbitration Issue

The essence of the arbitration dispute centers on the quaﬁﬁcaﬁons of prospective
arbitrators. Under the expired agreement, “Area Arbitrators” quickly resolved disputes
on the docks. Area Arbittators came from the ranks of union and industry officials. The
agrecment also had au appeals process, concluding with the “Coast Arbitrator,” 2 position
that for many years has been held by 2 professions! neutral enjoying the respect of both
the PMA and the ILWU.

The PMA insists that imder 2 new agrecment, the successor Coast Arbitrator should
continue to be a professional neutral. The ILWU jusists that the Coast Arbitrator should,
like the Area Axbitrators, be drawn from within the industry. ’

Other disputes exist between the parties, such as fenms involving wege increases, pension
“increases, and port security issues. Both parties, bowever, anticipate that they could
reach sgreement on these matters once the core issues involving technology and
arbitration are resolved.
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Board’s Comments

We beljeve that the seeds of distrnist have been widely sown, poisoning the atmosphere of
mutnal trust and respect which could enable a resolution of seemingly intractable issues,
For example, the parties have been unable to agree even on such matters as the length of
proposed temporary contract extensions althiough both know that their standoff costs the
Nation billioes of dollars.. We have no confidence that the parties will resolve the West
Coast poats dispute within a reasonable time. )

Wilkam E. Brock, Chairman

v A

Patrick Hardin

TPenmiz Nolan
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APPENDIX O ~ SUBMITTED FOR THE RECORD, ICFTU
INTERNATIONAL CONFEDERATION OF FREE TRADE UNIONS CHART,
(A) “WHY MULTINATIONAL BARGAINING NEITHER EXISTS NOR IS
DESIRABLE”, HERBERT R. NORTHRUP, (B) CODES OF
CONDUCT/FRAMEWORK AGREEMENTS CHART, (C) “THE
INTERNATIONAL TRANSPORT WORKERS’ FEDERATION FLAG OF
CONVENIENCE SHIPPING CAMPAIGN: 1983-1995, HERBERT R.
NORTHRUP, PETER B. SCRASE, TRANSPORTATION LAW JOURNAL,
VOLUME 23, NUMBER 3, SPRING 1996
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ICTU Address Book

ICFTU International Confederation of Free Trade Unions

Belgium Education International )

eneral Workers' Unions (ICEM

Belgium orkers' Federation (ITGLWF)

France Public Service International

Switzerland International Federation of Building and IFBWW

Switzerland International Metalwarkers’ Federation (IMF

Switzerland Union Network Internationat (UND

Note: Country is where the headguarters of these organizations are located. The ICTFU is
the coordinator for the other organizations.

www.icfiu.org
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Why: Multmatlonal Bargammg Ne:ther?fﬁ
Ex;éYS Nor is Desnrable

By HERBERT R. NORTHRUP

Professor of Industty and Director, Industrial Research Unit, The
- Wharton School, Philadelphia, Pennsylvania.

MULTINATIONAL COLLECTIVE BARGAINING HAS OFTEN
been claimed or suggested. but to my knowledge, has never occurred
echept in the umqne “American environment of Canads and the United
States. Even there it is highly atypical Professor Richard L. Rowan
and I have spent a large part of six years tracking down virtually every
claim that multinational bargaining occurred 1 ‘or that infernational union
“trade secremnats 7’2 regional unions, or coalitions of national unions have
banded together to deal with, coerce ‘or influence company behavior or ac-
tion across national boundaries.- We have found several cases of information
exchange between. \multmatxonal corporations and multinational union
groups and; _eryfew_mstanc&s of regular, multinational union-management

L e This article. was- first prepared as an_address for the Midwinter Meating,
International Labor Law’ Committee, Labor Law’ Section, American Bar Asso—
ciation, Caribe Hilton Hotel, San Juan, Puerto Rico, on March 10, 1978, =
% See the following artxcles, all by Herbert- R.Notthrup and Richard L.
Rowan: “Multinational Collective Bargaining Activity: The Factual Record. in
Chemicals, Glass; and.Rubber Tires,” Parts I and I, Columbia Journal of World
Business, Vol IX (Spring 1974}, pp. 112-24, and (Summer 1974), pp. 49-63; “Multi-
mational Bargaining in:Food and Allied Industnes~ ‘Approaches and Prospects,”
Wharton Quarterly, Vol:"VII (Spring 1974), pp. 32-40; “The ICF-IFPCW Dis-
pite,” Columbia_Fournol ‘of World Business, Vol.. X (Winter 1974), pp. 109-119;
“Multinational Batgaining in' Metals and’ Electncar Industries: ‘Approaches and
Pmspects - Journal of Industrial Rélations (Australin), Vol. 17;(March: 1975), PP.
I?Z9, ‘:Multmatzonal :Bargaining in:the’ Tetecommmxcatxons“ Industry,”. British
’f ournal of [Industrial, Relations, Vol “XIIT° “Tuly: 1975); pp. 257-262; *“Multinational
‘Bargaining Approaches in the “Western European Flat’ Glass ‘Industry, Indus-
‘triol and Lobor Relations Review, Vol 30 {October '1976), pp. 32-46; “Muiumtmm!
Anion Activity and the 1976 U..S. Rubber Tire Strike,” Sloan M anagement Review,
Vol 18 (Spring-1977), pp. 17-28;-“Multinational. Union-Management .Consulta~
tion: The European Experience,” International Labour Review, Vol. 116 {Septem~
‘ber-October '1977), pp..153-170; “International”Enforcement, of Union Standards
it: Ocean Transport,”, British Jowrnal. of Indusiricl Relations, Vol XV (November
1977), pp. 338-355, (‘M; Immedxaﬁ, also co-authar); and Kingsley Laffer, “Aus-

“tralian Maritime: Unitns’ ‘and the Intemauona! Transport Workers Federauon,
“Journal of Industrisl Relations ‘(Austialia :19,1 1131 v

gainey

¥* For sncgini:‘c“ xplanitions of the Biganizati

“Labor.Relaﬁous, Cornell. Ummsxty'* 1969)
O.1978 by Herbert Ry:Novihrup’

June, 1978 o Llabor law Journal
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consultation.? - We have also found that My purpose today is to explain why,
one secretariat—the International Trans- - desplte all these speculations and
port Workers’ Fedﬂrgtmn {ITF)— fanciful accounts, multinational bar-
‘makes agreements directly with ship- _gaining has neither occurred nor, ifit
.ping companies * does surface, will sefve 2 constructive

"= These ﬁndx’ng's are, of course, in direct . .purpose.-Finally, ‘I shall deal with -
contrast to the many claims of some ortain governmental actions which Smdd
of the international unmions, particu- impact decisively on the question. 7. 7
larly the International Federation of There are many reasons why multi-
Chemical; Energy and General Work- national collective bargaining has not
ers’ Unions (ICEF, formerly ICF), occurred, despite the fact that multina~
which has made the most elaborate tional union-management information .
claims in this regard. Examining the exchange and/or consultation meetmgs
dacumenmry evidence, however, dem- have taken ‘place between various.
onstrates beyond a $hadow of 2 doubt _union groups and some major multma- H
that these claims are, at best, ﬁgments “tional corporations. . These same reasons -
-of a fertile imagination bulwarked by ~explain why multinational bargaining -
‘an extraordinary publicity sense, and, is neither on the horizon nor likely to -
at worst, downright fabrications.® The be seen by govgmments, corporate man-
“press has spread these imaginative, and ‘agement, or.union leadership as a means-

mostly wholly untrue, speculations ap- ::ag;e pﬁgm?fscﬁ:hm?&:;?gg ;‘i‘; .
.parently because they are interesting .. categories: law and practice, )
‘and sensational; and the academics, t00  nanagement reluctance, union reluctance,
lazy or too limited to research for the and fack of employee interest. I shall
£acts, have gwen thﬁm “further ¢re- &scuss mth of these with exzmples
“dence” - It is, therefore;” “perhaps not -

‘ surprising that these imaginative specu- - Vurymg law and Prud!ce

lations would be resurrected by a busy - Most Americans who become en- -
public figure, not familiar with the’ chanted with the idea of mulhnaatxonal :
facts,® and given new interest thereby. . . collective bargaining tend to see the

. ®*See “Multinational Union-Management Corporations,” Industrial Relstions, Vol. 9
Consultation: The European Expenence, (Febmary 1972), pp: 62-71; and Lloyd Ul< ;.
“cited at note 1. ST “Multinational Umomsm Incentives,”
7 ¢ Sed “Intermational Enﬁorment of Umon Bamers and Alternatives,” -Indusirial Rels-" ¢
- Standards § in Ocean Transport,” and “Aus- ., twn:, Vol 14 (February 1975), pp. 1-31. This
“tralian Maritime Uhnijons and the Interna- ° journal’s editors have twice: Fejected articles ~
" tiomal. Tra.nsport Workers’ Fedemtmn, ated ‘ which would counterbalance these léss well
“at note 1. . . * researched ones The articles cited in note
I‘Mmofﬁmc!amsmfmdmcaarla lemmmc,mkghtoidocummtzrymdmce,
Levinson, International Trade Unionism, Rus- ous other facmally inaccurate stories, -
"kin House Series. in Trade Union Studies based primarily on union press refeases, which .
(Loudon George Allen & Unwin Ltd,, 1972). have appeared in !he busmcss prcss ami .
There is virtually o documen'tatmn in t!us Journals.
book, . . "Betty Smxtvhard Murphy, “Multmatxonal A
“*Many of ﬂle c!auns set forth in ﬁ:e Corporations and Free- Coordinated Trans-
¢ Levinson book, as well as later ones,’ are national Bargaining: An ‘Alternative to Pro-:
" examined in ‘depth in the articles set forth tectionism,”  Labor Law-Journal, Vol >
¢in rote I supro dealing with “chemical, (October. 1977),.pp. “619-631.:: Mrs. Murphy
glass, and rubber tire industries. ioe+  also.made a second pnblxsberr speech 'on thxs
51 For examples of academic articles which subject.. See. Daily:: Labor.R:pert ‘No. 58
»repeat unsupported claims, see I Al Litvak March 21, 1978; pp. D-1-37%
Zand B.J, Maule, “Unions and. International

gMultinaNonal Bargaining
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world in the image of United States
labor law and practice.? In actual fact,
nothing could be more misleading. Ex-
cept in Canada, which provides many
similarities, as well as significant dif-
ferences, with our labor law and prac-
tice, virtually no country in the worid
provides even a remotely similar in-
stitutional scene to ours.

Nowhere in Europe, for example, does
our system of majority rule and ex-
clusive jurisdiction govern union rep-
resentation. Much more common is a
situation in which union representa-
tion is split on ideological or religious
lines. Companies in most countries
must deal with a union regardless of
whether it represents a majority, or even
a sizable minority, and regardless of
whether other unions also represent
employees in the same bargaining unit.

Representation in Europe is also split
between unions and works councils.
There are no local unions. The works
councils,” which are independent of
unions, have varying authority from
country to country, but generally are
the key local institutions for settling
local matters. In some countries, Ger-
many and the Netherlands, for example,
works councils have a virtual veto
power over management’s right to in-
crease hours, to schedule overtime, and
to add work shifts, or to reduce hours
or employment, to name just a few
issues. In Great Britain and Australia,
local stewards play a somewhat similar
role. Whether works councils or stew-

ards are involved, agreements made by

unions are either not compellingly bind-
ing, or cannot cover areas where the
councils or stewards have jurisdiction.

In Japan, unions are organized on
an enterprise basis and include virtually
all employees, blue collar, clerical, and
managerial, in the enterprise. National
organizations are relatively weak con-

federations, with power residing in the
enterprise organizations.

The situation in underdeveloped coun-
tries varies considerably, with unions
usually closely aligned with the ruling
political parties, but in Latin Ameri-
can, many splits along ideological lines
exist. The extent and power of union-
ism in these countries is widely de-
pendent upon legal and political support
mechanisms.

Bargaining structure also varies tre-
mendously. In Britain, it is so frag-
mented that any deals in some com-
panies are subject to almost immediate
modification or repudiation hy another
group in the same establishment. In
Australia, compulsory arbitration pre-
vails, but unions can, and do, use the
weapons of conflict to push for greater
benefits regardless of what the law
provides. In some countries of Europe,
conditions are set nationally or regional-
ty. In Germany, which comes closest
to our exclusive jurisdiction system,
bargaining is on a regional basis and
covers large groupings; all metals and
electricals, for example, in one group
bargain with Industriegewerkschaft
Metall (I G Metall}. The situation
varies in other countries, but employ-
ers’ associations are very much more
likely to represent groupings of com-
panies or industries than is the case
in the United States. Thus, a bargain-
ing unit for multinational bargaining
purposes would be most difficult to
establish. :

Finally, it should be emphasized that
law, rather than bargaining, sets the
terms and conditions to a much great-
er extent in most countries than in
the United States. Moreover, many
countries limit managerial authority to
decrease employment, shorten hours, re-
duce shifts, move facilities or even to
alter the product mix, either directly,

* Mrs. Murphy's article, cited at note 8,
clearly implies such a mirrorlike viewpoint.

- June, 1078 & labor Law Journal
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or indirectly by requiring union and/or

works council approval of such moves.
In fact, the scope of bargaining varies

considerably from one country toan-’

other. Thus there is considerable varia-
tion not only in who would be the
representatives of employees and em-
ployers in a.multinational bargaining
arrangement, and-what would be their
authority, but also in what would be
the scope of the bargaining and how
would the ‘bargaining arrangements
comport with the national law.

- Such fundamental variations in law
and practice apply not only to com-
parisons between the United States
and other free world countries, but

even among neighboring nations. With-

in the European Community, for ex-
ample, there has been little or no har-
monization of basic labor relations law.
Tiny neighboring countries like Bel-
gium, Luxembourg, and the Netherlands
have quite different laws and practices.
Obviously proposals for multinational
bargaining which ignore these funda-
mental institutional problems cannot
be senously entertained.

Management Opposiﬁon

* "Virtually all managements are firmly
opposed to multinational bargaining, and
I believe, with sound reasons. Most
businessmen see multinational bargaining
as creating the potential for a complicat-
ing factor that would add a third level
of risk of work stoppages, not only
with no compensatory relief, but with
¢:nsiderable additional cost’ as well
This is difficult to refute.

The varied and complex arrange-
ments which would be required to
establish collective bargaining on a
nrultinational basis would. seem to de-
mand 2 three-level structure. This
would invelve multinational discus-
‘sions followed by national ones, and,

in turn, By local bargmnmg Com-
panies, as well as unions, would have’

fMu!vf:;g‘uhonal Bargaining

difficulty”in assigning responsibilities
and priorities for the three levels. If,
however, that ‘were accomplished, the
company would face a strike risk at
each level of bargaining. Moreover,
it is not unlikely that the results of
bargaining would be more costly, be-
cause each bargaining Ievel would have»
constituents to satzsfy

The expenence under the bargam-
ing system in America appears to add
credence to the argument against widen-
ing of bargaining coverage. General
Motors, Ford, and Chrysler each bar-
gain on a national basis for overall
economic and policy issues ; they then
bargain with local unions on a multi-
tude of local issues involving plant
rules, seniority, etc. Initially, nation-
al settlements meant a virtual guar-
antee against local stoppages. More
and more, however, regardless of na-
tional settlements, strikes have oc-
curred over local issues, sometimes

. with far-reaching effects on total com-

pany production, as local union offi-
cials attempt to gain for their mem-

- bers what is important locally, insignif-

icant nationally, but costly, or poten-
tially so, to the corporations.

It is not far-fetched to envision multi-
national bargaining followed by a few
years of labor peace and then a gradual
breakdown, as local and - national-in-
terests, tired of having their desires -
and aspirations “swept under the rug”
by multinational negotiators who see
only ‘the large view, institute an in-
creasing number of strikes to satisfy
their constituents. -It is this vision,
combined with a fear of flexibility loss
and bargaining power decline, which
causes nearly all managements to avoid
any relationships which might I&d to

- multinational barg‘ammg

" A fundamental weakness of coordx-" :

' mnated, or-coalition. bargaxmng, whether

national or international, is its tehdency ‘

to force wages and conditions on an
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NATE P ) e m mwg ey -
several, rather than only one industry.
Within one company, some of the prod-
ucts made are often capital intensive,
others labor intensive. The wider the
bargaining unit, the less it suits the
needs of diversity and the more likely
that it will result in costs to a seg-
ment that cannot bear them. Multi-
national bargaining by its very nature
is too broad to meet the needs of a
varied product mix. To advocate such
wide bargaining as a means of preserv-
ing employment is a delusion. The net
result is likely to be more unemploy-
ment instead.

Who would represent management
in a multinational collective bargain-
ing arrangement also poses serious
problems. As already noted, practice
in many European countries is to have
negotiations carried out by staff of
employers’ associations. Yet their pres-
ence would indicate a coverage at
the bargaining table far beyond that
of a multinational company which might
be involved, Moreover, the limits of
responsibilities given to-an associa-
tion executive under such circumstances
could be difficult to determine.

Examples

Actually, we have uncovered only
two multinational union-management
meetings directly involving employer as-
sociations, A small international secre-
tariat, the International Graphical Fed-
eration, has had three meetings with
the International Master Printers’ As-
sociation since 1970. Discussions have
centered on safety, apprenticeship skill
requirements, and the possible estab-
lishment of an industry committee at

ter Printers has been that no muiu-
national bargaining items would be
discussed.?*

The European Metalworkers’ Fed-
eration had one meeting with the Eu-
ropean Metal Trades Employers’ Orga-
nization (WEM), but none since 1975.
Apparently WEM agreed to the meeting
in order to reduce pressure for individ~
ual companies to meet, but it has since
declined to schedule additional meet-
ings.12 :

Employee relations policies of multi-
national corporations appear to be left
to the discretion of national and local
firm managers to a surprising degree.
In our research on multinational in-
dustrial relations, we have repeatedly
discovered that the central personnel
department of a large company has
little up-to-date information on devel-
opments in foreign-based subsidiaries
and no policy regarding multinational
union contacts. Moreover, operating
personnel have often been found to be
making decisions in industrial and union
relations matters without consultation
with knowledgeable specialists within
their own companies.

A case in point is how Rothmans
International became involved in meet-
ings with the International Union of
Food and Allied Workers Associations
(IUF). Three such meetings have been
held, all devoted to information ex-
change, with no bargaining occurring.
The initial company decision to meet
with the IUF was made by a since
deposed managing director, and the
initial mesting was carried out by him
and two aides without the benefit of

3 See William N. Chernish, Coslition Bar-
gaining, Major Study No. 45 (Philadelphia:
Industrial Research Unit, The Wharton
School, University of Pennsylvania, 1969).

3 Interview, Heinz Goke, general secretary,
International Graphical Federation, Bern,
Switzerland, September 22, 1977.

3 Interview, WEM secretariat, Cologne,
Germany, September 13, 1977.

June, 1978 + labor Law Journal
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staff expertise or advice.® A reor-
ganization of the company then brought
more specialized personnel into the con-
sultations, but the original format of the
meetings was determined without their
assistance. In such a situation, the
company is on the defensive if it at-
tempts to rearrange meeting priorities
or policy to conform with what indus-
trial relations expertise deems appro-
priate.

" Continental Can’s European manag-
ing director has met with the head of
the European Metalworkers’ Federa-
tion on an annual basis for a number
of years. The company purposely ex-
cludes the personnel experts in order
to impress upon the union side that

. industrial relations matters are not to
be a concern of the meeting. - For the
same reason, representatives of national
unions are excluded from these meet-
ings. Here, however, the company is
applying a deliberate policy and not
just permitting things to happen as
they may and possibly blunder into
a situation it may come to regret.

A number of other companies have
had consultative—not bargaining—
meetings with multinational union
groups of various kinds. Unaccount-
ably, most have agreed to such meet-
ings without a prearranged agenda.
Unless one knows the subjects for dis-
‘eussion in advance, it is difficult to
have the right staff present and to be
prepared with information and answers.
Again, this illustrates the unstructured
approach to muitinational industrial
relations adopted by many corpora-
tions. Conversely, those corporations
which have thought out the problem
and have still decided to meet on 3

multinational basis with union repre-
séntatives usually have insisted on an
agreed upon agenda and have staff
members present who are knowledge-
abla about the matters to be- discussed.
This includes key personnel from af-
fected subsidiaries. The meeting chair-
man is often a top company official
who may be the corporation’s chief
personnel officer. If the latter is not
the chairman, he is usually a major,
or chief, spokesman for the company.

Finally, businessmen fear dealingon a
multinational basis because they se-
riously doubt that unions can develop
workable mechanisms for decision
making on an international basis. They
see a situation where each member
union of the multinational union coali-
tion can veto any agreement, but no
one can commit the whole group. That
this is a realistic assessment will be
clear after we examine why unions,
too, are not favorable to multinational
bargaining.

Union Reluctance

- At a recent meeting in Davos, Swit-
zerland, key United States, British, and
German labor officials emphasized their
lack of enthusiasm for multinational
bargaining.’* The reasons for this
viewpoint are many. Not the least
important is the question of who will
represent and/or coordinate an inter-
national union group.

Many observers have assumed that
the international trade secretariats would
be the natural representative, or at
least coordinator, of the union side in

¥ For a summary of the JUF-Rothmans
meetings, see “Multinational Union-Manage-
ment Consultation: The European Experi.
ence,” cited at note 1, pp. 1554157,

24 Those announcing their opposition to
multinational bargaining were Jack Jones,
emeritus general secretary of the British

LIRS

Multinational Béargaining

Transport and General Workers’ Union; Lane
Kirkland, secretary-treasurer of the AFL-
CIO; and Heinz Oskar Vetter, president of
the Deutscher Gewerkschaftsbund (DGB).
See “Business Forum in Europe Hears Labor
News It Likes,” Wall Street Jowrnal, Janu-
ary 31, 1978, p. 2.
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"multinational bargaining arrangements.t®
Yet, although the secretariats have

served as a forum for the exchange

of information among national unions,
they have not managed to extend their
activities to the coordination of collec-

tive bargaining. Even the International

- Metalworkers’ Federation (IMF), the
strongest secretariat in terms of finan-
cial support, leadership, and staff, has

" had little success in the few times that
it attempted to inject itself into col-
lective bargaining establishments.t® The
claims of the International Federation
of Chemical, Energy, and General Work-
ers’ Unions (ICEF) that it has suc-

cessfully coordinated bargaining ef- .

forts of its affiliates across national
boundaries cannot be supported by the
evidence.l? Other secretariats, which,
like the ICEF, have limited income and
staffs, are less likely than the IMF to
transform information exchange into
collective bargaining.

* The secretariats’ worldwide interests

. and affiliations also militate against
their potential for bargaining coordi-
nation. If multinational bargaining is
ever to occur, it would seem to require
that the national unions involved have a
reasonable community of interest. To

- involve unions from all over the world,
ircluding those both from developed
and underdeveloped countries, is more
likely to preclude bargaining than to

. further it. Even combining European
" and American unions adds to the many
complications that already exist with-
in such diverse groupings. When the
IUF included American and Canadian
unionists in its second meeting with

Rothmans International, the company,
having contemplated a European meet-

“ing only, was concerned about how

wide such information exchange should
extend and what would be its 1mplx~
cations.

European. reg'xonai union orgamza-
tions, grouped into committees of the
European Trade Union Confederation
(ETUC), appear better placed to move
toward multinational bargaining. This is
an avowed goal of the European Metal-
workers’ Federation (EMF), the most
active of the ETUC committees. Un-
affiliated with the secretariats and more
unitary in outlook, the EMF and other
ETUC committees have met with a
number of multinational companies for
information exchange and consulta~
tion (not bargaining). But even in
these more homogeneous - situations,
disputes have arisen as to the function
of these European regional committees

* vis-a-vis national unions, or works coun-

cils, or even their role relatzve to the
secretariats.

Thus, between 1967 .and 1972, the
giant Dutch electrical manufacturer,
Philips, had four meetings with an EMF
European union committee. Meetings
ceased when the EMF demanded that
they be transformed into collective bar-
gaining sessions and that a represen-
tative of the IMF be present. Philips

refused the first because it felt that

bargaining was properly conducted
nationally and locally, and the second
because it had agreed to consultation
only within an European context, and
the IMTF presence at least implied a”
wider geographic réference. When EMF

¥ For example, see the excellent article

of Professor B. C. Roberts, “Multinational

Collective Bargaining: A European Pros-

pect?,” Britich Journal of Industrial Relations,
Vol IX (March 1973), pp. 6-1L

i ¥ See, e.g., “Multinational Bargaxnmg i

Metals and Electrical Industiies .
atnote L.

- cited

¥ See, “Multinational Collective Bargain-
ing Activity: The Factiml Record in Chemi-
cals, Glass and Rubber T:res,” Parts T and
II; “Multinational Bar ing Approach
in the Western European Flat Glass In-
dustry™; ““Multinational Union Activity in
the 1976 1. S. Rubber Tire Strike”; and
*Maltinational Uniou-Management Consul-
tation: The European Experience,” pp. 161-
163, all cited at note 1.
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insisted on an IMF presence and Philips
" cluding the EMF, have affiliated the

held to its position, the long postponed
fifth meeting of the parties, scheduled
for May 30, 1975, was cancelled by the
EMF.18 :

The EMF also had six consultative
meetings with the German-Dutch aero-
space concern, VFW Fokker. An IMF
representative was present at some of
these meetings, although the company
questioned the propriety of such pres-
ence. As in Philips, EMF attempted

to move these meetings toward bar-

gaining, but without success. No-meet-
ings have been held since May 22, 1974.
Instead, the company®has reduced or
eliminated EMF pressures to meet by
emphasizing the necessity for its Dutch
and German works councils to meet
jointly for discussion of multinational
problems. The German works council
brings union representatives from Ger-
many as advisors into the meetings,
but the Dutch do not.?®

The ideological and religious split
among unions also complicates the

‘representation issue, especially for the

secretariats. The IMF, for example,
will not accept affiliation of the Com-
munist unions, which are the major
bloc in France and Italy, and which,
as also do the dwindling Christian
unions, have their own, if limited, sec-
retariats. Multinational companies
‘operating in France and Italy, where
the largest segment of their employees
“is likely to be represented by an af-
filiate of the Communist federation,
or with plants in the Low Countries
where the Christian group is strong,
would be eliminating major segments
_of their employees from representation
if they recognized a secretariat as a
bargaining partner. .

"The ETUC and its committees, in-

Christian unions and the Italian Com-
munist federation, but not the French
one. They thus have more, if not com-
plete, representatmn in the European
Commumty :

Comphcchng Factors

Even where completely representa—
tive through pertinent affiliated unions,
however, the presence of an official
from a secretariat or reglonal union
organization, especially in a coordi-
nating role, can bring complicating

“factors. If bargaining becomes multi-

national, there must be a power trans-
fer from the national unions to the
international bargaining authority and,
therefore, from some officials to others.
Obviously, this is a reason for national
union officials to pause before advocat-
ing multinational union action. From
the individual union official’s point of
view, such transfer of power could re-
duce his importance in the eyes of his
constituents and therefore reduce his
-opportunities for maintaining his posi-
tion against intra-union challenges.
Moreover,, the internationalization
of union officials is affected by the
business cycle, and in times of economic
adversity, such internationalism dimin-
ishes substantially. Demands for tar-
iffs, import quotas, and the exclusive
utilization of domestic products are
frequent union policies when unem-
ployment rises, and are incompatible
with multinational bargaining. If a
secretariat or regional union official is
the spokesman for a multinational union
bargaining group and advocates a posi-
tion that the rank and file of a national
union find contrary to theirs, the politi-
cal repercussions will rebound to the

- B®See “Multinational Bargaining in Metals
‘and Electrical Industries . . .,” note 1 supra,’

Pp. 23-26; “Multinational Union-Manage-

. ment Consuitaimn The European Expe‘k

rience,” cited at note L pp. 157-150, =0
.- ¥ Ibid.,, pp. 26-27 ard pp. 159-160, mpec-_»
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officials of that national union. Such
officials thus have very practical rea-
sons for being wary of multinational
bargaining.

Union coalitionsacross national bound-
aries are certain to be difficult to
manage and to make viable if they
occur. One can envisage that decision
making within such a coalition would
be very difficult, as already noted, be-
cause each national union would want
to reserve the right to veto any agree-
ment which it found undesirable for
its members. At the same time, how-
ever, these same nhtional unions would
be extremely reluctant to cede author-
ity for agreement to any official, or
even to a majority.

1f, for example, a company proposal
were likely to cause unemployment in
one area, but increase employment in
another, it is difficult to see how the
national union representative from the
former area could agree; but by oppos-
ing it, he would stand in the way of
progress for other members of the
coalition. The problems of sustaining
a multinational union bargaining group
are as difficult as those involved in
forming it.

Commentators have held that, if un-
employment and plant layoffs were
key issues, then unions would come
together for multinational bargaining.?®
This too remains to be demonstrated.
Akzo, the Dutch-based fiber and chemi-
cal company, has twice consulted with
mutltinational coalitions of unions in
regard to plant closings. In the first
case, in 1972, a sit-in led by adherents
of the Dutch Catholic union federation,
NKYV, forced the company to abandon

its attempt. Despite the fact that com-
pany officials met with a coalition of
German, Dutch, and Belgian unionists,
the action was local in nature. Press
claims to the effect that the ICEF was
involved are not factual.?*

When the fibers market collapsed
again in 1975, Akzo again sought union
concurrence to reduce employment and
to close facilities. The company rejected
ICEF’s claim for representation, but
invited all the unions representing its
employees in Belgium, Germany, and the
Netherlands to meet with company
personiel to discuss its problems and
plans. Two meetings were held, but
a third cancelled when, under the in-
fluence of the ICEF, which was nei-
ther present nor represented at the
meetings, some of the unions rejected
Akzo’s plan for action and demanded
consultation ‘on company investment
policy.

Following that, the union coalition
disintegrated. The Belgians withdrew
after their govermment purchased con-
trol of Akzo’s subsidiary there and
kept the plant running. The Dutch and
Germans then negotiated separately,
and agreement on plant closings and
redundancies were reached with each.??

‘When the French glass firm BSN-
Gervais Danone closed a plant in Bel-
gium and reduced employment in French
plants in 1975, French and Belgian
unionists agitated together in both
countries. When the time came for
negotiations, however, there was no
multinational involvement. . .

BSN is the only multinational which
has a regular multinational consulta-
tive arrangement based upon a wriltten

* See, e.g., Roberts, op. coft, especially p.

* See “Multinational Collective Bargain-
ing Activity: The Factual Record in Chemi-
cals, Glass and Rubber Tires,” cited at note
1, Part 1I, pp. 49-53. .

* See “Multinational Union-Management
Consultation: The European Experience,”

note 1 supra, pp. 161-163. An article by Pro-
fessor Rowan and myself telling the com-
plete story of the Akzo involvement with
international union activity will be published
shortly by the Industrial Relations Journal
{United Kingdom}.
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accard. Twzce pet yw "the company
meets with a multinational committee of
Belgian, Dutch, French, German, and
Austrian unionists. The meetings are ~

purely consultative and involve infor- -
were Jomed by Canadian Goodyear

mation exchange, not bargaxmng. No
_secretariat or regional union official
is involved. ~The secretary general of -
“the ICEF participated in a formative
meeting of the group, but he issued .
a press release following this meeting -
which exaggerated his role and the’
51gn1ﬁcance of the meeting. The com-
- pany has smce barred him from the

i Although the BSN consultatxve ar-
rangement could -presumably develop
into bargaining, it has not done so.
. The reluctance of national union of-
ficials to cede authonty to other rep-~
- resentative groups is one reason why
it seems less likely to move in this
direction. Union nvairy is another.
Three smaller unions in France are
pames to the BSN agreement, but the’
~ two largest have declined to participate,
apparently because of “ideological com-
mitments and mtemal nvalnes. AT

’ lc:ck of Employee inferest

It seems very clar that empioyee
, interest in multinational union action
is probably close to zero. The idea
“‘that workers of one’ country will en-"
* thusiastically, or even reluctantly, sup-
_port the cause of their brothers and -

- sisters in another ¢ountry is'a figmient -

of the mtellxgentsxa imagination that
persxsts over the years without either °
. occurring to or permeating the thoughts
of those who are expected to lose pay
to make it come true.” /A unjon official
who attempts to commit }ns members
t,} ‘sizch sympathetxc acts is’ caurtmg
political disaster.,

“this w.
: ICEF ’s action program agamst multx-
"natxomals

" Consider the situation in the Ameri-
can .and Canadian rubber tire indus-

“tries. In February 1974, workers at

“the Firestone Canadian plant went on
strike, and in April of that year, they

workers, The strikes did not end till
"December 1974. These workers, like

. those on the United States side, are

members of the United Rubber, Cork,
Linoleum and Plastic Workers (URW).
Yet the companies, with considerable

" capacity as a result of then depressed
-automobile sales, supplied the Canadian
- “market from the United States. URW

. tried to institute 2 boycott, but Ameri-
"“can local unions gave it no heed. ICEF

supported the strike and the boycott
with no discernible impact. '

Then in 1976 ‘the URW struck the
Goodyear;  Firestone, Uniroyal, ‘and
Goodrich companies in the United States.
The president of the URW hurried
to an ICEF meeting in Geneva, and
a worldwide boycott was instituted,
with Firestone as a partxcular target.
The secrétary general of the ICEF

. proclaimed that the boycott was en-

thusiastically supported by ICEF af-
filiates tli’ronghout the strike, and that
“an important advance in

thhmg <ould be farther from the

- facts, : There is no "evidence that any-

“one ‘paid any at'tentxon whatsoever to
the boycott -appeal. U. S. ‘Department
of Commerce data show that, during
the strike, tires were imported in un-~
precedented numbers, especially from
" Canada, but also from every ‘major
tire manufacturing countzy in the west-
“ern world,\' pan and Korea. Compams
sent molds abrodd, an

3 See “Multinational xBargmnmg“'Ap;"‘\ AMultin muai Umon——Managun

pmadxu in the Western Europam Flat Ghuss
Industry, T {note; Lisupra, > pp. 4045 5 and

Multinational Bargaining

ent’ Co.nsu!-

‘tation 7% cited at note I, pp. 164-167. -, =
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therefrom without any incident or inter-
ference whatsoever,?*

International secretariats, especially
the ICEF, have made numerous claims
of “solidarity actions.” We have investi-
gated the bulk of such claims. Most
involve simply a letter or cable of
solidarity to the union involved; others,
a message to the company headgquarters
deploring whatever is alleged to be
happening. It is the most rare occur-
rence when anything significant comes
from such communications. Usually
at most a leaflet is distributed advis-
ing the strikers that the unions in other
countries expressed solidarity.

The assistance proffered by the In-
ternational Textile, Garment and Leath-
er Workers in the boycott against J.
P. Stevens Company is a case in point.
‘Whatever the impact of the boycott
here in the United States, it is very
unlikely to be materially strengthened
by such sclidarity action, nor are prom-
ises of support by Canadian, Mexican,
Australian, New Zealand, French, or
Japanese unions likely to develop into
any measurable actions beyvond their
propaganda value,?®

Governmental Moves

Despite their disagreement on bar-
gaining, unions and the international
secretariats have pushed controls over
multinational corporations, ostensibly
in the public interest, but actually in
terms of their quest for power. These

controls have taken two forms. The
first is codes of conduct, now estab-

'lished by the Organization for Eco-

nomic Cooperation and Development
(CECD), the International Labour
Organization (ILQO),*® and probably
in the future, by the United Nations.
The European Community is also mov-
ing in that direction. These codes,
all voluntary thus far, aim to require
corporations to adhere to certain prac-
tices, which the secretariats hope will
include, or be interpreted, to mean
that multinational union-management
consultation, or even bargaining, will
be required.

Second, the secretariats have per-
suaded German unions to support the
election of four international union
persons as worker representatives to
German supervisory boards.?? The ex-
tent to which such persons can pressure
companies to recognize international
unions is, however, debatable, since they
would need the support of German
unions to achieve this goal, as well as
management predisposition to accept
it.

Although these moves do not seem
likely to achieve a change in attitudes
quickly, they could move bargaining
toward a multinational basis. Before
that, however, unions would have to
be agreeable and laws would have to
be harmonized. We have already dwelt
on the obstacles involved. .

These moves may not, however, re-
sult entirely in blessings for the in-

2 For the full story of international ac-
tivity in the 1976 U. S, rubber tire strike
and its negligible impact, see “Multinational
Union Activity in the 1976 U. S. Rubber
Tire Strike,” cited at note 1.

2 Mrs. Murphy uses this alleged boycott
assistance as an imstance of international
solidarity and bargaining activity, op. cif.,
p. 630, note 54.

* QECD, Declaration on Internaifonal In

tment and Multinational Enterprises, June
1977; ILO, Tripartite Declaration of Prin-

ciples Concerning Multinational Enterprises
and Soctal Policy, 1977,

** The secretary general of the ICEF has
been elected to the supervisory board of
DuPont’s German company; the general
secretary and an assistant general secretary
of the IMF have been elected to supervi-
sory boards of German subsidiaries of Ford
Motor and ITT, respectively; and the gen-
eral secretary of the EM¥F to the supervi-
sory board of the German subsidiary of
Phiilips.
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ternational union movement. Codes
of conduct for multinational corpora-
tions have already raised interest in
.sm-ular codes for international unions

Wwhich could interfere with the latter’s -

freedom of operations. And internation-
al union officials’ presence on German
supervisory boards has drawn fire from
Dutch and French unions which see a
fundamental conflict of interest in such
representation.?® .

" Concluding Commient

' Multinational bargaining proposals
" based upon ignorance or disregard of
the facts can be easily presented, gen-
erate much publicity, but are without
2 basis for implementation. In 4 second
atticle, Mrs. Murphy restated her $pec-
ulations and maintained her claim
that such bargaining was on the im-
mediate horizon. She cited numerous
documents, none either factual or rele-
vant to the claim, but carefully re-
frained from taking cognizance of the
articles cited in note one or the facts
there presented. She concluded with
the comment that “There is no accept-
able aitematxve,” an extraordinary state-
ment in view of her lack of research
and, equally, the lack of acceptance by

any party of multinational bargaining.?*

.

. , . .
Trade problems are far more com- .

plicated as well. To achieve a solution
‘of the latter through the former, one
would have to solve first the legal,
institutional, and political barriers just

described. Then, somehow, it would
be necessary to induce Japanese and
underdeveloped country unions (where
they exist) to bargain away some of
their lower labor cost advantages. Tt
is difficult to believe that this is a
viable approach. Certamly, there are
alternatives,

Perhaps the most dangerous of the
Murphy proposals is to use the Na-
tional Labor Relations Board some-
how to regulate foreign investment
and therefore employment. The whole
idea seems to assume that all multina~
tional corporations are American and
that labor law abroad would tolerate

‘such gross interference. Multinational

corporations can exist only if they are
good corporate citizens where they oper-
ate, just as foreign companies operating
in the United States must conform to
the laws of countries in which they

‘are located. Attempting to regulate

expansion or contraction of American
companies abroad could put such com-
panies in an impossible regulatory par-
adox, result in foreign retaliation against
them, and indeed make it extremely
difficult for them to exist. This in
turn could hurt their ability to finance
jobs at home as well as abroad. The
whole idea of involving the NLRB in
the foreign trade act is nonsense at
best, pernicious at worst.

". On the other hand, one can well

understand the disquiet which trade
problems are causing. I, for one, be-
lieve that our trade negotiators have

" For the well publicized comments of
the largest Dutch wunion, Industriebond,
NVYV, see Financieel Dagblad, March 7, 1978,

* Cited at note 8. In footnote 19 of this
second article, Mrs. Murphy refers to the
“excellent address™ of Paul Shaw, formerly
v:ee—presxdeut, Chase Manhattan Bank, and
states that he “gave many examples of his
own transnationa] dealings with international
unions.” In fact, having heard that address,
I can state unequivocably that Mr. Shaw
gave 1o example whatsoever of such deale
ings, if by "dealmgs" bargaining ‘or scme-
‘thing approaching it is indicated.” Indeed,

‘Multinational Bargaining

the only example that Mr. Shaw could dredge
up was the alleged coordination of bargain-
ing by the TCEF against Saint-Gobain in
1967. Our research has shown this claim,
beyond a shadow of a doubt, to be mostly
fabrication, the rest public relations, with
no substance whatsoever. See “Multina-
tional Collective Ba.rgammg Activity: The
Factual Record in Chemicals, Glass, and
Rubber Tires,”. Part I, Columbic Journal of
World- Business, Vol IX (Spring 1974) pps
112-119; and “Multinational Bargaining Ap- -
pmdxuiniheWestcmEmopean!atGm .
Industry,™ pp. 32-39; cited at note 1.
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s B

Codes of Canduct /Framework Agreements *

Concluded between Transnational Companies and Global Union Federations

(GUF)

Company Country Branch : GUF Year
Danone  |Switzerland| FoodProcessing | 1UF | 1ess
Accor France Hatals 1UF : 1985
IKEA Sweden |  Fumiture FBWW | toes
Statoil Norway Qi Industry ICEM 1998
Faber-Castell | Germany Office Material 1FBWW 1899
Freudenberg | Germany | Chemical industry iCEM 2000
Hochtief Germany Construction IFBWW 2000
Carrefour France Commerce UNI 2001
Chiquita USA Agriculture IUF 2001
OTE Telecom | Greece Telecommunication | UNI ! 2001
Skanska Sweden Construction | IFBWW 2001
Telefonica Spain Telecommunication .| UNY 2001
Merloni Italy Metal Industry ] IMF 2002
Ballast Nedam |Nethertands Canstruction FBWW 2002

Sorted by year of cancluding/signing the agreement
© Robert Steiert (It “)Marion Hellmann (IFBWW) - 2002

* Some GUP's call the agreements "Framework Agreements® not Code of
Conduct because there had been only a few principles fixed in the first
agreement which often haven been extended by additional agreement. Far
instance in the case of Danone the first agreement of 1988 has meanwhile
been developed by 6 other agreements.

Explanations

ICEM = International Federation of Chemical, Energy, Mina and General

Workers Unions

IFBWW = International Federation of Building and Waoodworkers |

IUF = International Unon of Food, Agricuftural, Hotel, Restaurant, Catering,
Tobacco and Alied Workers' Associations

SESERRETTT Y Aol oy 2002
wdil. VW A s 4y
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Since the ship traveled to various neutral sites, and eventually came to rest in a dry dock
owned by a neutral employer, the union was able to picket the primary employer only at a
neutral’s premises.

Balancing the rights of the striking union under Section 7 and the neutral employer
undef Section 8(b)(4), the Board held that a union may picket at the neutral stie only if:

D the picketing is strictly limited to times when the situs of dispute is located on
the secondary employer’s premises;

2) at the time of the picketing the primary employer is engaged in its normal
business at the sifus.

3) the picketing is limited to places reasonably close to the location of the sifus;
and

4) the picketing discloses clearly that the dispute is with the primary employer.™®

The reviewing courts quickly embraced the Board’s four-part test, ™" and the Supreme
Court cited favorably to Moore Dry Dock in General Electric. *** Before we examine each of
the four rules in detail, though, it is necessary to consider some of the general principles
governing application of the Moore Dry Dock test in the neutral situs context.

The NLRB originally applied Moore Dry Dock s mechanically, arbitrarily and a-
conextually. Any violation of one of the Moore Dry Dock rules, however technical,
insubstantial, or otherwise harmless, condemned the union picketing. One encounters in
early post-Moore Dry Dock Board decisions statements to the effect that “[i}f. . . [the Moore]
standards are observed, the picketing is lawful, and any incidental impact thereof on neutral

0 Moore Dry Dock Co., 92 N.L.R.B. at 549 (footnotes omitted). For a short while the Board’s decision
m Brewery Drivers Local 67 (Washington Coca-Cola Bottling Works, Inc.), 107 N.L.R B. 299 (1933), aff'd,
220 F.2d 380 (D.C. Cir. 1955), was sometimes read to impose a fifth criterion in neutral situs cases. For a
discussion of this case, see infra text accompanying notes 389-96. Note that the union not violate afl of the
Moore Dry Dock rules to run afoul of the Act. A violation of any one of the four rules will suffice. See, e.g.,
Int’l Union of Operating Eng’¢, Local 150 (Harsco Corp.), 313 N.L.R.B. 639, 668 (1994}, enf’d, 47 F3d 218
(1993), and cases cited therein; United Ass’n. of Journeymen and Apprentices of the Plumbing and Pipefitting
Indus., Local 388 (Charles Featherly Constr.), 252 N.L.R.B. 452, 100 (1980), en/"d, 703 F.2d 563 (6" Cir.
1982).

=1 See, e.g., NLRB v. Local 55, Carpenters Dist. Council, 218 F.2d 226 (10th Cir. 1934).

2 See supra text accompanying note 97.
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1. InTrRODUCTION

In the introduction of the earlier study of this subject, it was stated:

The International Transport Workers’ Federation (ITF) is unique among the
International Trade Union Secretariats (ITSs)! in several ways. Unlike the .
other ITSs, the ITF directly represents employees, sometimes with their con-
sent, and often without authorization; it signs agreements with individual
companies; it has even negotiated an agreement with its counterpart, the
International Shipping Federation [ISF]; by virtue of the strategic location of
many of its affiliates, it has been able to exert enormous economic power -
through boycotts in order 1o gain its objectives; and as a result of this power,
it has accumulated considerable financial reserves.?

1. TTSs are organizations which affiliate unions in particular industries from around the
world. A general description of ITSs and the international labor movement is found in HerperT
R. Nortarur and R.L. Rowan, Murrivationar COLLECTIVE BARGAINING ATTEMPTS, at 11
(1979). The principal change in the organization of the international labor organizations since
1979 has been the virtual end of the World Federation of Trade Unions and its affiliated ITSs.
These were the communist organizations which were dominated by the Soviet Union, and ad-
hered to the Soviet foreign policy line.

2. HereerT R, NorThrup and R.L. Rowan, THE INTERNATIONAL TRANSPORT
WORKERS’ FEDERATION AND FLAG OF CONVENIENCE SHIPPING, at 1 (1983)
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Since the publication of that book, the ITF has been involved in sig-
nificant litigation, especially in Europe and the United States, its finances
have substantially increased, and it has most recently begun to alter some
of its policies. It continues, however, to attempt to strengthen its cam-
paign against Flag of Convenience (“FOC”) shipping, that is, ships which
bear the flags of countries other than those of the beneficial owners.

The ITF affiliates national unions in all branches of transportation.
In December 1993, it had 398 affiliated unions in 105 countries who had
4.3 million members.> Of these, only 680,000, or 16 percent, were mem-
bers of seamen’s unions.* Yet the ITF’s principal power and the bulk of
its considerable wealth are derived from the maritime industry.

This article updates the earlier book by examining ITF policies and
practices in the maritime industry since 1983. Special attention is given to
ITF finances which are derived from the FOC campaign, to the “double
bookkeeping” controversies and litigation in the United States, and to
litigation resulting from ITF-associated boycotts, or threats thereof, in
Europe. A review and update of the continuing ITF-FOC campaign pro-
vides the setting for these recent developments.’

II. A Summary orF THE ITF’S FOC CaMpPaIGN

The ITF-FOC campaign is handled today very much as described in
the ITF-FOC Book,® but there are some new developments. Basically, it
is an attempt to overcome by direct action the market effect of lower
costs, and thereby to prevent the loss of registries and jobs by developed
countries and their seamen to Third World countries and their seamen.

A. DeverLorMENT AND RaTtioNaLe oF FOC CAaMPAIGN

Registering ships in countries other than those of the beneficial own-
ers has been traced back to the 1920s and was growing more common
prior to World War I1. It has expanded greatly since World War 11, and as
shewn in Figure 1, is still an expanding phenomenon. In December 1994,
FOC ships, which are overwhelmingly staffed by crews from Third World
countries, comprised 43 percent of the world gross registered tonnage
(“GRT"). For 1994, the ITF general secretary’ stated that FOC ships

{hereinafter JTF-FOC Book}. The agreement with the ISF was in effect 1973-78, and pertained
to the employment of Indian subcontinent seamen on British-flag ships. Id. at 97.

3. International Transport Worker’s Federation, RerorT ON AcTiviTiEs, 1990-1993
(19%94), at 15 [hereinafter ITF Reporr 1990-1993],

4. Id. at 77,

5. See ITF-FOC Bock, supra note 2, at Chapter 11, {detailing the ITF’s history, organiza-
‘tion, structure, and government).

6. Id. at Chapters 111 and TV,

7. The general secretary is.the chief administrative officer of the ITF, as in all ITSs. The
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were in the majority.® The leading countries in which the beneficial own-
ers who utilize FOC shipping are headquartered are Greece, the United
States, and Japan.®

Ficure 1. Growrr or FOC SaipPING
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Neoter 1994 is an estimate. The countries for which data are not available represent less
than 1 percent of FOC tonnage.

Sources: Lloyd’s Register, World Fleet Statistics, various years; ITF, Report on
Activities, 1990-91.92-93 (1994, Table 1).

FOC shipping was once dominated by the flags of Panama, Liberia,
and Honduras. Today, Honduras is no longer a major factor, but Panama
and Liberia are not only the largest FOC ship registries, but as shown in
Table 1, the largest registries in the world, accounting for more than one-
fourth of the world’s gross tonnage. Many other countries in Asia, the
South Pacific, as well as Bermuda and other developing nations now in-
vite ship registry as a source of government revenue and employment of
their citizens.

The listing of FOC countries is subject to varying definitions and in-

president, vice-presidents, and executive boards are chosen from the officers of affiliated na-
tional unions, and serve on a part-time basis. The general secretary in the ITF, and in many other
ITSs that can afford more than a one-person permanent officer, is assisted by several assistant
general secretaries. This form of union governance is based upon the typical Evropean national
union model. See, ITF-FOC Book, supra note 2, at 6.

8. David Cockroft, Address to the 1994 North American Maritime Ministry Conference,
The ITF and the Maritime Ministry at 4 (1994) {on file with the ITF) [hereinafter Maritime Min-
istry Address). For our definition, we used that of the ITF in 1993. It is not clear why Cockroft’s
data show a larger percentage than that of the World Fleet Statistics, 6 LLoyD's ReGISTER (1994).

9. Id
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TaBLE 1 ‘
FLEeT REGISTRATION AND GROss TONNAGE 1IN 1994
(TweNnTY LARGEsT FLEET REGISTERS)

Ships Gross Tonnage %G.T. Ships Gross Tonnage %G.T.
Panama 5,799 64,170,219 13.5 United States 5,270 13,655438 29
Liberia 1,621 57647708 121 Singapore 1,239 11,894,846 25
Greece 1,923 30,161,758 63  Philippines 1518 9413228 20
Cyprus 1619 2329295 49  Hong Kong 358 7703410 1.6
Bahamas 1,159 22,915,349 48  South Korea 2,121 7,004,199 1.5
Japan 9,706 22,101,606 46  Taly 1,434 6818178 1.4
Norway (NIS) 749 19,976,489 42  India 881 6485374 14
Russia 5285 16,503,871 35 Taiwan 642 5996,103 1.3
China 2,701 15,826,688 33 Germany 1200 5,696,088 1.2
Malta 1086 15455370 32 Turkey 1,006 5452798 L1

Scurce: Lloyd’s Register, World Fleet Statistics, 1994,

terpretations. For example, a shipowner in a developed country may
agree to a bareboat charter!® to a Philippine organization, which then
transfers the ship to the Philippine flag and employs a Philippine crew
under Philippine conditions. The ITF may claim that this is an FOC ship.
Philippine authorities, however, strongly disagree, noting that the Philip-
pines is far in the lead as the world’s largest supplier of seamen, that this
country encourages the training and employment of its citizens on all
ships, including FOC-registered ones, as a means of expanding employ-
ment and accumulating foreign currency,X® but that the bareboat
chartered ship is a Philippine one operated completely by a Philippine
organization.

To stem the loss of employment and share of the shipping market,
some European countries have established “international” or “second”
registers. These registers employ seamen at reduced rates, often utilizing
‘Third World personnel for ordinary seamen and national personnel for
officers. The most successful second register is that of Norway, in 1994 as

10. Under a bareboat charter the shipowner, for an agreed consideration, turns over all
operations of the ship including crewing to a second party. This type of charter may, or may not,
involve a flag transfer.

11. The Philippines has about 350,000 seamen who have been accredited to work on ships.
Often, many are unemployed, but as in most Third World countries, competition for the jobs is
great because the wages are among the highest in the land for blue collar work. The laws of this
country provide that 80 percent of the seaman’s base rate (the statutory aHotment) is sent
monthly in U.S. dollars to the agent, who then monthly remits that amount in pesos to the bank
account of the seaman. Otherwise, the allotment could not be used by the family for support
during the often ten months in which the seaman is gone, The exchange also provides the Philip-
pines with badly needed U.S. dollars (hard currency). Dr. Northrup’s interview with Cresencio
M. Siddayao, Dept. Administrator, Philippines Dept. of Labor & Employment (on file with
author).
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shown in Table 1, the seventh largest in the world. As discussed in sec-
tion 1L.G, below, the I'TF has designated some second registers as FOCs,
but not the two most successful ones.

Also discussed in section IL.G, below, is the status of dependency
registers such as Kerguelan for France, and the Isle of Man and Hong
Kong for the United Kingdom. The last named, as set forth in Table 1, is
the fourteenth largest register, and has existed for many years.

The driving forces generating the expansion of the FOC fleet are two
major costs: taxes and labor. The former are much lower in FOC-flag
registries; the latter are significantly so, particularly when costs of man-
ning requirements, work rules, and fringe benefits are ‘added to wage
costs. FOC shipping thus involves the transfer not only of the registries
but also of the jobs in developed countries to underdeveloped ones.
Since the ITF, like most ITSs, was founded by European socialist-ori-
ented unions, and has been dominated by them since its inception, it is
not surprising that the organization’s FOC campaign quickly evolved into
one to “regain” the lost jobs — i.e., transfer them back from Third World
seamen to those in developed nations. As the ITF’s general secretary
stated in a 1994 address, this remains the official goal of the campaign:

The ITF is, and bas always been an organization led by its members. The
majority of those members come from the traditional maritime countries [32
percent from Western Europe in December 1993]'% - the shipowning coun-
tries, and the Flag of Convenience Campaign . . . has been and still is led
primarily by the desire of those unions to defend and maintain their jobs.?

Policies for the FOC campaign are established by the ITF's Fair
Practice Committee (“FPC”) which was originally manned almost exclu-
sively by delegates from unions in developed countries. After several in-
cidents came close to causing a rupture with unions in Asia, particularly
India and Singapore, the FPC was enlarged to include representation
from these and other countries.’

B. Tae FOC CaMPAIGN IN PRACTICE

The FOC campaign follows a standard procedure in most ports, as
diagrammed in Figure 2.

12, ITF Repory, 1990-93, supra note 3, at 35,
13. Maritime Ministry Address, supra note §, at 2.
14, See, ITF-FOC Book, supra note 2, at 96.
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Ficure 2. A SummMmary oF THE [TF-FOC CaMPAIGN
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After determining that a given ship may be an FOC-flag one, ITF inspec-
tors, who are members of ITF-affiliated unions and have been trained
and are compensated by the ITF to perform this function,’> board a ship
in port and request to see the wage and manning schedule and the ITF’s
“blue certificate,” which is given to ships that are in compliance with ITF
standards. It states: “It is hereby certified that the [name of ship} is cov-
ered by agreements acceptable to the International Transport Workers’
Federation. This certificate is valid to [date],” provided it is signed by an
ITF official “for [the] general secretary.”

If no blue certificate is produced, if the wage schedule is otherwise
unsatisfactory to the inspector, and if the shipowner declines to sign an
agreement which is dictated by the ITF, an attempt is made to have long-
shoremen, other dock workers, or tugboat operators boycott handling the
ship, or otherwise to prevent it from leaving port. The terms of the ITF-
dictated agreement include wage rates unilaterally established by the ITF
as equal to wages on the European average standard, described in section
I1.C, below. Additionally, the ITF demands “back pay,” which is some-
times negotiable, but which is unilaterally determined by the ITF repre-
sentative as the amount “owed” to the crew based upon vovage or
voyages present and past; and dues to the ITF welfare fund of US$230
per crew member per year, plus back dues charged. With a ship comple-
ment of twenty-two, the dues, exclusive of back pay, amount to US$5,060
per year. Thisis often dwarfed by back pay which can mean a wage in-
crease exceeding US$500 per crew member per month for a crew of
twenty-two. On a nine-month voyage, this amounts to approximately
US$100,000.

If the shipowner agrees to these demands and signs the ITF-dictated
agreement, the blue certificate is provided by the ITF. The owner then
avoids the high costs of having the ship literally held captive in a port, and
thereby being unable to deliver or to take on cargo as required by ship-
pers, or to meet cargo commitments in other ports.

In 1994, the I'TF reported that as of December 1993, 2,358 FOC ships
were under “acceptable” agreements, and that during this year, “around
355 were boycotted or faced with the immediate threat of boycott ac-
tion.” During 1993, the I'TF collected 1US$8,940,213.68 from 315 ships in
“arrears of wages and othér cash benefits obtained for and paid to crew
members” as a result of the FOC campaign.!® Table 2 shows for four
years the number of ships under “acceptable” contracts, the “arrears of

15. See, e.g, FOC Inspectors Hold Worldwide Seminar, ITF News, Sept, 1990, at 8. This is
one of many articles on inspector training found in the ITF News over the years. Additionally,
the ITF's general secretary has announced an expansion of the number and duties of inspectors.
See ITF Report 1990-1993, supra note 3, at 94.

16. ITF Report 1990-1993, supra note 3, at 95,



227

1996} The International Transport Workers® Federation

wages and other cash benefits obtained for and paid to crew members,”
and the number of ships involved in these collections. These substantial
collections and ships involved followed a period in the late 1980s during
which “the number of ships covered by ITF acceptable collective agree-
ments fell significantly . . .” from a high of 2,200 ships in 1982 t0 1,565 in
1989.17

TaBLe 2

Sures CovereD BY ITF “ACCEPTABLE” AGREEMENTS,“ ARREARS”
WAGES AND WELFARE Funps COLLECTED, AND No. OF
Bovycorrep SHips

1990-1993
Ships with “Arrears” Pay No. Boycotted
Year ITF Agreements Funds Collected Ships Involved
1990 1,533 US$13,202,971.77 263
1991 2,078 6,444,666.68 222
1992 2,862 13,413,482.52 363
1993 2,358 8,940,213.68 315

Source: TTF, Report on Activities, 1990-1991.1992-1993 (1994}, at 95,

In order to engineer these boycotts, the I'TF requires the cooperation
of local or national maritime, tugboat, or longshore and other dock work-
ers’ unions, national laws which permit boycotts of this nature, and a crew
of inspectors. The countries where historically and currently boycotts
have enjoyed the most freedom from legal restraints are Australia, Fin-
land, and Sweden,'® to a somewhat lesser extent, Norway, and more re-
cently, British Columbia, Canada.’® Even in countries in which such
boycotts can be enjoined by the courts, however, delays can be very ex-
pensive while a shipowner seeks legal redress. As a result, some ship-
owners find that it is less expensive to agree to the ITF terms than to seek
court action. Charterers and terminal operators increasingly require that

17. Id. at 93; and ITF RerORT ON AcTiviTIES, 1986-89, at 88 [hereinafter ITF Report 1986-
89]. A thorough examination of ITF fund collections and finances is found in Part 111, infra.

1. See, ITF-FOC Book, supra note 2, at 5670, and 89-94. .

19. See, ITF Report, 1990-93, supra note 3, at 96. The International Longshoremen’s and
Warehousemens’ Union (*1LWU™), the dominant jongshore union on the U.S. and Canada West
Ceast and Hawaii, affiliated with the AFL-CIO in 1993 after long years of being independent
and supporting the communist international organizations. Since then, it has also affiliated with
the ITF and supported ITF activities, including boycotts which are legal in British Columbia.
U.8. West Coast maritime attorneys have advised the authors that no such boycotts have oc-
curred or been threatened in U. S, ports there, undoubtedly because of much more stringent
anti-boycott legislation in U.S. than in British Columbia. Some reports to. Dr. Northrup question
this, claiming that such stoppages have occurred, but are not contested by shipowners who wish
“to avoid further trouble”.
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ships obtain blue certificates in order to avoid any threat of boycotts. In
some cases, companies which actively resist ITF demands permit their
chartering departments to insist that independent operators obtain blue
certificates. These facts are important sources of the ITF’s wealth, ana-
lyzed in section 111, below.

C. Tue ITF AoreeMeENT AND BrLue CerTiFICATE ISSUANCE

The ITF agreement requires wages at the level unilaterally estab-
lished by it as equal to wages on the European average standard; since
1994 that has been US$856 per month for an able-bodied (“AB”) sea-
man. To this, overtime, fringe benefits, and other costs are added, bring-
ing the actual “consolidated earnings” to US$1,804 per month20
Moreover, the ITF standard agreement also includes manning require-
ments and wage rates and conditions for all other classifications, which
further increase costs.?!

As a compromise with its affiliated seamen’s unions from Third
‘World countries, particularly those in Asia which had threatened to leave
the ITF over its unique attempts to establish unilaterally a common inter-
national wage,”? the concept of “total crew costs” {(*TCC”) was devel-
oped. This concept provides for a minimum total cost for AB seamen,
now set at US$1,100 per month, which is, of course, considerably less
than the standard ITF rate, and which the ITF has vowed to raise as soon
as possible to the standard rate. Not surprisingly, the ITF general secre-
tary reported that “[a}lthough the number of ships covered by ITF Stan-
dard Agreements has fallen significantly, there has been a marked
increase in the number of Total Crew Cost . . . agreements signed.”?3

The widespread use of TCC agreements would on its face seem to
mean that the attempt of the ITF to establish an uniform worldwide wage
has in practice been abandoned to a major extent. Yet, this may well not
be correct. According the secretary of the ISF:

Initially, ITF accepted that virtually any cost to employers could be added to
the list [that went into deriving the cost of a TCC wage], as well major items
such as basic wage, overtime, leave, etc., but over the years they have gradu-
ally and successfully restricted the elements they will accept. The situation
now is that there are so many ITF restrictions — that TCC coniracts are

20. This “benchmark” rate was frozen at $821 per month from 1983 until it was raised in
1993, effective Jan. 1, 1994, See, ITF Increases Wages for Flag of Convenience Crews, ITF News,
May-June 1993, at 1.

21. ITF Standard Collective Agreement (Jan. 1994) (on file with ITF). This document,
which is published by the ITF, contains all conditions for agreements for shipowners in consider-
able detail.

22, See ITF-FOC Bock, supra note 2, at 96-105 (describing the tension between Asian sea-
farers’ and ITF-affiliated unions).

23, ITF Report 1990-93, supra note 3, at 77.
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becoming very standard, for example, each rank/rating, category must re-
ceive a precise ratio of wages related to the ABs rate; e.g., Master must be
3.061 and trainees 0.75 the wage costs multiplied by the manning of the ship
must amount to 61% of the costs under the Standard Agreement and social
costs must be less than 10% of the total, etc. Far from abandoning attempts
to enforce a worldwide uniform wage, ITF are closer to achieving it than
before 24

The ISF secretary has also found that the I'TF is now making efforts
to standardize TCC contracts so that one document will be applicable to
all nationalities. They “have produced such a document and have per-
suaded a number of employers to adopt it,” including the German Ship-
owners” Association for GIS, that country’s second register,?> as
discussed in section I1,G below.

This drive by the ITF to standardize and upgrade TCC agreements
has produced a shipowner reaction. In 1993 an organization of maritime
employers was reorganized under the name of the International Maritime
Employers” Committee (“IMEC”) to oppose the ITF policy of “picking
off” individual employers by establishing negotiating committees cover-
ing employers in particular countries. This was done for the Philippines
and India in 1994, and more recently has been attempted in Poland. The
claim is that through this mechanism a better deal for shipowners and
charterers was effectuated in the former two countries.?®

To obtain a blue certificate when TCC is utilized by the ship, the ITF
also requires a collective bargaining agreement from the crews’ home
country where the affiliated union has recommended the issuance of the
certificate subject to the approval of the ITF national headquarters, and
the incorporation of regulations specified above. Since the ITF's 1983
{Madrid) congress, approval of the ITF-affiliated unions which represent
seamen in the country of the ship’s beneficial ownership is also necessary
unless this right is not asserted within four weeks of a blue certificate
request.?” This last requirement, originally known as the “Madrid Pol-
icy,” and modified by the “Geneva Policy” at the 1994 convention, re-
sulted from numerous charges that blue certificates were provided
despite substandard conditions, particularly by the Korean Seamen’s
Union (“*KSU™), which as of March 1983 had issued 712 blue certificates,
an “astounding 41 percent of the total” then extant.?8

24. Letter from Dearsley, Secretary, International Shipping Federation, to Dr. Northrup
(Sept. 7, 1995) {(on file with author) [hereinafter Dearsley, Sepr. 7, 1995},

25. Letter from David Dearsley, Secretary, International Shipping Federation, to Dr. Nor-
thrup (Nov. 20, 1995) [hereinafter Dearsley Nov. 20, 1995].

26. Id.

27. See, ITF Guidelines for Affiliates Signing TCCs (Jan. 1994), for detailed requirements
for approval of TCC agreements.

28. See, ITF-FOC Book, supra note 2, at 132.
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For a considerable time, the Madrid Policy does not appear to have
been widely enforced despite a 1990 declaration by the Fair Practices
Committee that “[tlhe ITF and its affiliates must continue to adhere to
it.”2% In the United States, the National Maritime Union (“NMU”) at-
tempted to assume this role by establishing a satellite, the International
Maritime Union, to carry out this function, but the ITF refused to sanc-
tion it, probably because it gave no role to the larger Seafarers Interna-
tional Union (“SIU™).

After the 1994 Geneva Policy was agreed upon, however, the NMU
and the SIU formed a joint organization, the Union of International
Seamen (“UIS”), which has an address in Panama and a legal residence
in the Caiman islands and, therefore, is presumably outside the jurisdic-
tion of U.S. labor legislation. By thus establishing headquarters abroad
presumably to escape domestic labor legislation, which is what the STU
and the NMU repeatedly have charged beneficial shipowners do, the UIS
became what might be termed a “Flag of Convenience Union (FOCU).”

The UIS has asserted jurisdiction over whether a TCC agreement
covering a ship, whose beneficial owners are American, and who also op-
erates U.S. flag ships with NMU or SIU members, may be approved by
the ITF. Correspondence provided to the authors indicated that this or-
ganization demands approximately $6,500 per ship for such approval
This apparently is over and above the $5,060 payable directly to the ITF.
There is no indication that either the seamen or the shipowners receive
any service for this charge other than assurance of obtaiming a blue
certificate.?®

Similar policies are practiced elsewhere. Court records in the double
bookkeeping cases discussed in section 1V, below, indicate that the Japa-
nese unions played a similar role in the contracts with Filipino crewmen
and the Greek unions with Maldives Islands crews. Others such as the
Dutch, the Norwegians, as well as the Japanese, use the beneficial owner-
ship power apparently to maintain a presence at the bargaining table and
to attract welfare or other funds that have declined with declining
memberships.>

29. ITF Report, 1990-93, supra note 3, at 149,

30. The correspondence, dated in the summer of 1994, is from Robert Parise, UIS Presi-
dent, whose residence is in Florida, and is apparently directed to a shipowner whose name is
blacked out, with copies to the then general secretary of the National Union of Seafarers of
india, an official of a Philippine ship officers’ union, and a gentleman in Manila. It includes a
contract which states the payments required for a blue certificate. These payments are set at
US$16 per year per man charged to the company, and an additional $.70 per man per day for
UIS membership fees. The agreement also “permits” the Filipino union to represent the crew,
who are apparently from that country.

31. Dearsley, Sepz. 7, 1993, supra note 24,
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According to the ITF general secretary:

the Geneva Policy . . . [provides that] unions in beneficial ownership coun-
tries have the nepotiating rights on their ships. They have the right {(implicit
rather than explicit) to levy union dues or other charges in respect of the
seafarers on board those vessels, both national or non-national. There is
currently no ITF policy governing such arrangements, which are quite com-
mon in other countries too. Our main concern in such a situation is that the
seafarers concerned receive proper trade union services and this is also
something which is currently under active review. As an aside I must add,
however, that the sums of money referred to are a tiny fraction of the saving
achieved by shipowners in substituting foreign for US seafarers and no-one
would be happier than the US unions if US owners were to hire their own
countrymen.>?

The difficulty with this explanation is, first, that the ITF has no au-
thority to grant “negotiating rights” to any union, or to grant a union the
“right . . . to levy union dues or other charges in respect to seafarers.”
Rather, such matters are a function of national law and policy. Second, at
least in the United States, the collectors of the monies, who have located
themselves in foreign territory presumably to avoid U.S. law and policy,
can apparently present no evidence that the monies paid provide any-
thing to the seamen, but rather merely levy a tax against the shipowner.

It would appear, therefore, that the Geneva Policy is a method of
attempting to shore up the depleting resources of developed country mar-
itime unions, all of which are suffering financially from declining mem-
berships. Unfortunately, the policy also appears open at least to financial
mismanagement. Given the large amounts of monies involved in ITF
boycott activities, as discussed below in section 111, it is perhaps not sur-
prising that questionable activity relating to the ITF-FOC campaign has
been widely rumored in the past, as well as having been found in cases
involving Australian, British, and Swedish unions, and more recently, the
Russian unions.® Meanwhile, the ISF secretary has “written formally [to
the UIS] to enquire by what right they are making their demands.”>*

D.  SussTANDARD AND “BEST iN THE WORLD” FOC SBIPOWNERS

There is no doubt that some FOC ships, and some national flag ships
as well, are substandard in terms of safety, working conditions, and
wages.>> For seafarers on such ships, the ITF has played an important

32. Letter from David Cockroft, ITF general secretary, to Dr. Northrup (April §, 1995).

33, See, JTF-FOC Book, supra note 2, at 93 (Australia), 104 (Britain), and 105 (Sweden).
Corruption in Russia is, of course, both widespread and widely publicized. There have been
repeated reports of this among shipowners to whom we have talked.

34, Dearsley, Sept. 7, 1995, supra note 24.

35. A virtual catalogue of such ships is found in Paur K. Cnapvan, TrousLe on Boarp
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and humanitarian role. It has called the attention of the world to their
conditions, demanded that their standards be improved before they can
leave port, literally provided rescue, relief, and sustenance to those thus
disadvantaged, and successfully pleaded their case before national and
international governmental bodies.

There is also no doubt that, contrary to some ITF claims and litera-
ture, FOC ships cannot be characterized as providing either all bad or all
good wages and conditions. Thus, a former general secretary of the ITF
stated:

Among extremes associated with Flags of Convenience, making generaliza-
tion hazardous, is that some owners are among the best employers in the
world, e.g., the U.S. oil companies, while others are certainly the worst.>®

The ITF’s official booklet in regard to the FOC campaign likewise
distinguishes the “good” from the “bad” with the former including only
those who sign an ITF agreement:

Not all shipowners operating FOC vessels are as bad as the worst contingent
who scrimp on wages and safety measures, save on food and clothing for
crew, and budget by not manning their ships properly.

The ITF has a good relationship with many companies . . . who take
their responsibilities seriously. These are shipowners who have seen the
sense of signing an ITF Agreement, and who have then strictly complied
with it. In our experience, their ships are relatively safe, and on-board con-
ditions are generally good . . . 37

The Liberian FOC fleet in large part is comprised of U.S. oil and
bulk-carrier ships. In his book, a catalogue of alleged abuses involving
FOC ships, Chapman states:

There is at least one well-organized and effective international ship registry,
that of Liberia. Liberia has demonstrated that an international registry can
function efficiently and humanely. In recent years, whenever the Center for
Seafarers’ Rights [a division of the Seaman’s Church Institute] has contacted
the Liberian ship registry on behalf of an individual seafarer or an entire
crew, the international registry office, located in Reston, Virginia, has inves-
tigated the complaint . . . . [and sought to ameliorate the situation.] If the
Center for Seafarers’ Rights . . . complained directly to the shipowner, the
response might not have been so decisive. But the Liberian registry could
bring the weight of its authority to bear on the problem and there was a
positive outcome.3®

(1992). Mr. Chapman was formerly an official of the Seamen’s Church Institute, New York City,
and played an active role in the double bookkeeping cases described in Part 1V, infra.

36. Charles H. Biyth, Address to Company of Master Marines, (London, Dec. 3, 1975}. The
late Mr. Blyth served as ITF general secretary, 1968-77.

37. Flags of Convenience — The ITF's Campaign, at 39 (on file with ITF and author).

38. Chapman, supra note 35, at 134,
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Despite these statements, FOC ships owned by U.S. oil companies
and other Liberian-registered ships have been boycotted on numerous
occasions regardless of the ship’s condition, safety record, or the terms of
employment merely because they did not carry a blue certificate.™®
Moreover, in an address to the 1994 ISF Manpower Conference, the
newly elected I'TF general secretary has apparently hardened ITF policy:

The ITF is growing stronger while many of its affiliates are growing weaker

. Indeed, like the growth in the number of ITF approved collective
agreements, it is in many ways a sign of failure. A failure to achieve the
central political objective of the Flag of Convenience campaign — drive
ships back to their genuine national flag and to the regulations laws and
conditions of the shipowners’ country, A failure so far to defeat the Flag of
Convenience system,

Yet this remains our central political aim and we have no intention of
abandoning it. We shall continue to concentrate our attack not [on] the indi-
vidual shipowner who is obliged to make use of the flag of convenience be-
cause his competitors are doing so too, but on the system itself. Although
we are aware that safety records vary from flag to flag, there really is no
“good” FOC. In the end, any open register which really took its responsibil-
ities seriously and acted as a flag state should act would lose its market to
other, less scrupulous, countries. It is the FOC system itself which has
caused such a marked deterioration in safety standards and the growth of
the short term quick buck mentality . . ..

We have no desire to interfere with the collective bargaining arrange-
ments applying to genuine national flag vessels. Subject to the standards laid
down by the ILO, [International Labor Organization], national owners and
national unions can exercise all the flexibility they like on national flag ships.
When, however, a vessel moves to an FOC, then it becomes a matter for the
ITF as a whole, acting collectively on behalf of all our affiliates. When we
intervene to secure ITF standards on such a vessel, our ultimate objective is
not just to sign an agreement, still less is it to secure a financial contribution
to ITF funds. Our ultimate goal is to discourage the owner from re-flagging
the vessel.*0

When asked to comment about the apparent contradiction between
the booklet and the speech, the general secretary wrote:

The FOC brochure states the basic prineiple of ITF policy, which is that the
FOC system is bad and that all FOCs are therefore bad things. This is true
in the end simply because no FOC can exercise real control over “its” ships

39. See, ITF-FOU Book, supra note 2, at Chapter 1. Such boycotts continue from time to
time where national law does not outlaw them. See, e.g., the case of the Phillips Arkansas, a
Liberian flag ship, noted in Freperick W. WENTKER, JR., Double Bookkeeping and ITF Activi-
ties - Double Wage Peralty Claims in the US, 21 InT't. Bus. Law, (1993), at 426,

40. David Cockroft, Address to the ISF Manpower Conference, Taking the Moral High
Ground: Priorities in Labour Standards - The ITF View (London 1994), at 7 [hereinafter ISF
Address].
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. ... This doesn’t mean, however, that statistically there are not registers
which have a higher ratio of well managed ships than others. It is no secret
that the Liberian registry is at the top end of the scale . . . because it has
always been the flag of preference for US tanker operators . . . rather than
any intrinsically “better” behaviour on the part of the Liberian registry.*!

The fact remains that all FOC ships by far are not substandard. The
ITF’s failure to recognize this in practice is the result of its focus on rais-
ing the costs of all FOC-flag ships so that vessels flying developed country
flags can better compete rather than necessarily on removing dangerous
or substandard shipping from the world fleet.

E. ITF WorLbwipeE Wace Minima v, ILO Mmima

Although the ITF general secretary refers to “the standards laid
down by the ILO,” there is a major difference between the wage stan-
dards promoted by the ITF, and those recommended by the ILO. The
ILO recommendations are established by its Joint Maritime Commission
(“IMC™), a bipartite committee established under ILO governing poli-
cies. The JMC has a government-appointed chairperson but is composed
solely of representatives of employers and workers from major ship-
owning and labor supplying countries in the maritime industry. The I'TF
secretariat has regularly served as secretary of the workers group and
vice-chairman of the Commission; the ISF provides the same service for
the employers’ group.

The ILO Commission has recommended increases in the AB
seamen’s rate three times during the 1990s, the last effective January 1,
1995, at US$385 per month.#?2 This was a joint recommendation of em-
ployer and worker representatives in which the ITF participated. Yet the
ITF has set a worldwide standard wage of more than twice the ILO
standard. '

The ILO wage is established as a reasonable minimum that some
underdeveloped countries, in many of which seafarers’ jobs are among
the highest paid, can meet without destabilizing national wage levels.
Others, however, such as India, find this rate burdensome, and have ob-
jected to each increase in the ILO rate.

The ITF standard rate, on the other hand, appears dedicated to re-
ducing, and eventually eliminating, the cost advantages of utilizing FOC
flags and crews, thereby assisting in its objective of “regaining” the jobs
for the seamen from developed world countries. Indeed, the ITF has
made it plain that “one of the main objectives of the . . . [FOC] campaign

41. Cockroft, supra note 32.
42. Joint Shipowner/Seafarer Resolution. Resolution Concerning the 1LO Minimum for
Able Seamen {Geneva, Dec. 1994), at 1 {on file with ITF).
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had been to defeat the free play of market forces which sought to supply
crews at the lowest rates the market would bear.”*? Actually, of course,
the ITF has been compelled by economic forces and the needs of the
Third World seamen and countries to settle in most cases for the lower
TCC rates, and thus to put off any potential to “regain” the lost jobs by
use of a much higher standard rate. The increasingly regular reinterpre-
tation of the TCC rates, which have moved them closer to the standard
rate, is, however, designed to nullify the TCC rate advantage, and there-
fore, to make it more difficult for Third World countries to compete.
The ITF has actually recognized the ILO minima by stating that
wage rates and working conditions set for “bona fide national flag vessels
must not fall below the ILO recommended minimum wages for an AB
(recommendation 109} as interpreted by the ITF and other conditions
laid down as recommended in the relevant ILO instruments.” The ISF,
however, disagrees with a number of the ITF’s interpretations of the ILO
standard, which again all have the effect of raising the costs.*

F. ITF Poricy anp NationaL CounTtry FLac SHIPPING

Prior to the fall of communism, the ITF did not challenge the flag
ships of the Soviet Union and its satellites on the grounds that they were
not FOC shipping. Yet it was generally conceded that such countries’
shipping had inferior conditions and lower wages than did most FOC
ships. Now that communism has been discarded, some newly formed un-
ions in these countries have affiliated with the ITF. In June 1994, they
comprised 16 percent of the ITF affiliated membership.#

The I'TF 1s concerned that these countries will become very low wage
FOC havens. Already some seamen therefrom have been recruited by
FOC flags, and some Russian ships have been flagged out to lower wage
paying ex-communist country registries,*® and others have been flagged
out for quite different reasons. According to the ISF secretary:

43, Statement of Harold Lewis, General Secretary, ITF, 1977-93, in Proceedings of the 36th
ITF Congress, Florence, August 2-9, 1990, at 8.

44, ITF Policy on Minimum Conditions of Service and Negotiating Rights on Merchant
Ships. (Geneva Policy, 1994). The disagreements between the ITF and the ISF interpretations of
the 1LO wage resolution concern the definition of the standard mumber of days per week and
per month. This affects the overtime calculation, and the number of leave days in a month. See,
Letter from David Dearsley, ISF secretary, to A. Selander, assistant secretary, JTF, (Mar, 15,
19953,

45, ITF Report, 1990-93, supra note 3, at 38.

46. 1t has been reported, e,g., that Russian crewmen have been utilized on Greek-owned
Adriatic tankers, and that Russian ships have been flagged out to the Ukraine. See, ITF Seeks
Talks with Adriatic Tankers; and Russian Crews Fight Use of Ukrainians, Trave Winps, Dec. 30,
1994, at 5. See also, Russian Crews for Export, ITF News, July 1989, at 9; and Craig Mellow,
Russia: Making Cash from Chaos, 131 ForTung, Apr. 17,1995, at 148, 150 (which notes that one
Russian entreprenenr founded an agency “to provide Russian sailors for Greek ships,” and an-
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Many ships owned in former communist countries have been flagged-out to
open registers [FOCs] but the reasons and the consequences are compli-
cated. The need to attract foreign currency for fleet renewal and the de-
mands by Western banks for the assets to be registered in countries with
known and safe laws dealing with mortgages, etc., is probably the major rea-
son. But the consequences have been bizarre as in many cases Russian
crews who are members of Russian 1TF affiliated unions, employed by Rus-
sian companies on Russian-owned ships flying, say, the Maltese flag, have to
be paid ITF rates of pay. This puts them in the mega-star pay bracket by
Russian standards and has resulted in many companies having to employ
armed guards to protect crews from the local mafia on their return home!?”

The 1995 increase in the ITF standard and TCC wage minima has
apparently upset Asian countries who fear that this might reduce employ-
ment for their scamen because of the new competition from ex-commu-
nist countries.*® This has added to the long series of disagreements
between Asian ITF affiliates and the ITF secretariat.®?

The underlying causes of this problem have been the I'TF's unilateral
willingness to declare a national union illegitimate, to boycott the ship,
and to enroll the seamen involved who were not members of a union that
was legitimate in the ITF’s opinion into its Special Seafarers’ Department
(“SSD”). This then requires shipowners desiring a blue certificate to pay
to the I'TF entrance (initiation) fees of US$23 and annual dues of US$46
per seafarer in addition to the other charges noted in Figure 2 and related
text, above, and to forward these monies to the ITF secretariat,’® No
other ITS has such provisions for individual memberships. In the United
States, of course, this procedure without a recognized showing of assent
by the bargaining unit employees would raise questions of legality pursu-
ant to National Labor Relations Act (*NLRA”), as amended.3!

As workers in Third World countries have organized their own un-
ions, such ITF action has diminished. In 1988, the SSD was consolidated
with the Seafarers’ Department as its membership declined, falling from
its 1988 membership peak of 9,834 to 6,344 the following year.>?

According to the ITF general secretary, the SSD has been so over-
whelmed by a heavy workload since the fall of communism and the large
number of calls for its assistance that it does not have accurate current

other has taken over a fleet of ships from the government and will use Russian sailors on Rus-
sian ships).

47. Dearsley, Sept. 7, 1995, supra note 24.

48, A meeting of the ITF’s Asian/Pacific Seafarers, as described in the JTF News, Mar.
1990, at 7, gives hints of this. Conversations with shipping officials have confirmed this sitnation,
and the ITF general secretary refers to it in his Maritime Ministry Address, supra note 8, at 3.

49. See, ITF-FOC Beok, supra note 2, at 41, 54, 96, and 140.

50. ITF Standard Collective Agreement, supra note 21, at 11,

5. Pub. L. No. 74-108, 49 Stat. 449 {codified as amended at 29 U.S.C. §§ 141-197 (1982)).

52, ITF Reparz,} F986-89, supra note 17, at 86 and 13%.
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SSD membership data. He also states that in areas, such as China, where
free unionism does not exist, and in other countries where either a
union’s constitution or national legislation proscribe admittance of non-
domiciled seamen, SSD membership is required, but that generally, ITF’s
“policy is that whenever possible seafarers should belong to an appropri-
ate ITF affiliated union.””® Nevertheless, he has noted that the ITF will
continue to make judgments about whether it will act on its own initiative
despite the existence of national unions if it sees the need:

Let me make it guite clear . . . the ITF and its affiliates are prepared to take
action against any sub-standard ship whatever its flag if its physical condition
or operational standards put seafarers’ lives at risk. . . .>*

G. DEPENDENCY AND INTERNATIONAL, OR “SECOND” REGISTERS

For many years, dependency territory registers, such as Hong Kong
for Great Britain, and more recently, also Isle of Man, and for France,
Kerguelen, have existed, utilizing Third World crews and often officers
from the ruling country, or for Britain, or another Commonwealth nation.

Job losses by the developed country ship registers have during the
last decade induced a number of European countries led by Norway to
establish international, or “second registers” which permit much lower
than union or country scale wages and the use of non-domiciled seamen,
but usually provide benefits, such as medical protection and pension cred-
its, as well as good and safe working conditions.>® Such registers are
designed to prevent re-flagging to FOC registers by reducing costs to
levels that are reasonably competitive to the FOC level.

The rise of the second registers has been contentious within the ITF,
The ITF leadership and some national unions are opposed to second reg-
isters, and national legislation that permits their operation. Thus, the
German unions recently requested that the ITF designate GIS, the Ger-
man second register, as an FOC flag, and forced the German owners to
accept the ITF TCC contract for GIS which establishes higher than com-
petitive rates and is designed not only to protect jobs and wage rates for
the German officers on board, but also to comply with the ITF standard
TCC contract applicable to all nationalities.>¢

As a result of national government policy, ITF affiliates, with those
in Norway and Denmark being the most successful, have negotiated
agreements covering second registry ships. As Table 1 showed, Norway’s

53, Cockroft, supra note 32.

54, ISF Address, supra note 40, at 8.

55. Telephone interview, cruise ship company official which flags some of its ships with NIS,
the Norwegian second register.

56. Dearsley, Nov. 20, 1995, supra note 25,
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second register was the seventh largest in the world in 1994: Denmark’s
was No. 24. Unlike the situation in Germany, the Norwegian and Danish
unions have opposed pressure from the ITF and some of its affiliates to
designate their second registers as FOC flags. They point out that their
countries have adopted laws governing these registers, and that their
existence, and in Norway, legislation, gives them some control of the
terms and conditions of employment, which is far superior for them than
to have the shipowners in their countries “flag out” to one or more or the
existing FOC registers.

The record demonstrates the wisdom of the policies of the Norwe-
gian and Danish unions. In 1980, the Norwegtan regular register em-
braced 22 million gross tons of shipping. By 1987 when NIS was
instituted, the regular register was down to 5.4 gross tons. In 1994, the
regular register stood at 2.4 gross tons while NIS was up to 19.9. In 1985
the Norwegian fleet was manned almost exclusively by Norwegians; in
1994, 26,800 seafarers were employed, of whom only 6,800 were natives.
It would also appear that some former Norwegian registers which flagged
out have returned under NIS.

In Denmark, the data show that DIS has stabilized the national fleet.
The regular register declined from 5.4 gross tons in 1980 to 0.5 in 1994
while DIS grew from 4.0 1n 1989, its first year, to 5.1 in 199457

Other second or international registers have been created or utilized by
owners, Luxembourg has become the (perhaps temporary} home for the
Belgium owned fleet and as a flag stale Belgium has ceased to exist. . . .
Others, however, have had less success, for example the Canary Islands reg-
ister and Madeira have been reformed for Spanish, Portuguese and other
owners albeit so far with littie impact.>®

The ITF has adopted policies which demand the right for unions in
the second register country to bargain for non-domiciled seamen wages
and conditions on these registers.” The wishes of the non-domiciled
seamen are apparently not consulted. Where such bargaining occurs, the
ITF policies apply “considerations” involving ship safety, union negotiat-
ing rights, maintenance of social security, and tax relief to seafarers and
shipowners. It further provides that no ITF affiliates “shall sign agree-
ments for second register vessels which fall below the I'TF benchmark and
the ITF standards, as amended from time to time.” If a union affiliate in
a second register country so requests, or if it decides where “circum-
stances so dictate,” the FPC “reserves the right to declare any second

57. Id

58. Id.

59. See, ITF Far Pracrices Commrrree, Resolution on Second Registers, (London, June
14-16, 1995}, for the official ITF policy on such registers.
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register an FOC,”® as it has done in regard to the German one5! Thus
far, however, the ITF has had very limited success in controlling second
register employment policies in no small part because of the fundamental
disagreements among affiliates as indicated by the German case on the
one hand, and those of Norway and Denmark on the other. The Norwe-
gian and Danish unions attempt to escape ITF censure by negotiating for
the Third World crews and meeting somewhat closely ITF standards.
They also are probably themselves mollified by some funding for these
efforts.

These second registers, plus the almost extinction of the once domi-
nant United States fleet,2 demonstrate the difficulties of developed
countries attempting to compete in the maritime industry without various
subsidies or restrictive legislation. The future for any I'TF-led “regaining”
of this work appears dim indeed.

HI. Tue Finances oF THE ITF

There is no other ITS for which an analysis of its finances is more
instructive in understanding its operating principles and priorities than
the ITF. Unlike other union federations, the ITF does not receive the
bulk of its income from member affiliates’ dues, but rather from employ-
ers in the shipping industry. Moreover, as already noted, only 16 percent
of the workers represented by ITF affiliates are emplovees of the ship-
ping industry. Yet the preponderance of the I'TF’s financial resources de-
rive from its Seafarers Department and the “taxes” imposed on
shipowners as part of the FOC campaign. The sizable revenues flowing
from this campaign combined with the inability {or unwillingness) of the
ITF to disburse its resources among its affiliated national unions has
made the ITF by far the wealthiest international trade secretariat.® By
1994, the ITF had accumulated assets exceeding the equivalent of $100
million with negligible debt. A conservative investment portfolio would
yield at least $5 million annually in interest income alone.

60, Id.

61. ITF Rates Increased, ITF News, Aug./Sept. 1995, at 10.

62. The last two major U.S. flag carniers, Sealand and American President, are seeking FOC
status for at least some of their vessels, leaving the coastwise territory only for the U.S. flag, and
this because the eighteenth century Jones Act permits only U.S. fiag ships to handie U.S. port-to-
port traffic. Other countries have similar legislation.

63. Most international trade secretariats have a difficult time balancing their operating
budgets which are dependent largely on affiliated union dues. Except for the International
Metal Workers Federation {“IMF”), whose affiliates include some of the largest unions in the
free world, the typical ITS has little accumulated financial resources.
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A. FINANCIAL STRUCTURE

Prior to 1984, the ITF included in its Report on Activities detailed
data concerning its finances. The data for those years have been pub-
lished previously.® Beginning in 1984, financial data were omitted from
these reports and other published I'TF documents, but the ITF, as a union
federation, has been required to report such information to the British
Government on Form ARZ21, “Annual Return for a Trade Union,” pursu-
ant to the Trade Union and Labour Relations Act 1974. As of January
1996, the latest ITF Form AR21 report available from the British Gov-
ernment relates to 1994-95. .

In 1981, the ITF established the Seafarers’ Trust (“Trust™), a regis-
tered trust, in order to avoid paying corporation taxes on the Welfare
Fund’s investment income, and to distribute grants to seafarer affiliates
and other friendly organizations. The Trust receives the Welfare Fund’s
mnvestment income by covenant to charity as well as other donations
therefrom. It is required to submit financial reports to the United King-
dom Charity Commission. The data presented are taken from the Wel-
fare Fund and Trust reports to these British government agencies, plus
two annual reports issued by the Trust in 1994 and 1995.

Although the ITF receives substantial income, its financial structure
is relatively easy to comprehend. For accounting purposes, revenues and
expenditures are recorded in two principal funds: the General Fund and
the ITF Seafarers’ International Assistance, Welfare, and Protection
Fund (“Welfare Fund”), which was established to allocate grants and
assistance to seamen.%’

The General Fund, which ostensibly supports the main operating
costs of the ITF regardless of the industry involved, is financed primarily
by revenue from affiliate dues. It is tasked with funding administration,
i.e., salaries, rent, office equipment and supplies, travel, conferences, gen-
eral overhead, and grants and donations, and regional education pro-
grams not specifically pertaining to the FOC program or other seafarer
matters.

Since the late 1970s, however, the General Fund has provided a de-
creasing proportion of the ITF’s total funding. Instead, the Welfare
Fund, the overwhelming source of revenue for which is derived from the
FOC campaign to compel contributions from shipowners, has been the
dominant financial vehicle for the ITF. This is not altogether surprising.
Given that the Welfare Fund is supposed to support only those activities
relating to seafarers, the sharply rising expenditures on the FOC cam-
paign in recent years naturally caused the Welfare Fund’s share of the

64. See, ITF-FOC Book, supra note 2, at 135.
65. See Table 3.
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ITF’s spending to climb. Nevertheless, the Welfare Fund has been bur-
dened with an increasing share of non-FOC campaign expenses; in 1984
the Welfare Fund was charged with 30 percent of non-FOC expenditures
but by 1991-92 this had reached 54 percent. Subsequently, it has fallen to
48 percent in 1993-94 and 47 percent in 1994-95.6%

Moreover, this does not tell the whole story. The Welfare Fund built
and owned one of the two buildings formerly occupied by the ITF’s staff,
and no doubt also financed the new building. and its refurbishing into
which the ITF moved in October 1995 to consolidate the location of its
London personnel.¥” Numerous expenses and overhead can be charged

-to the Welfare Fund as if they pertained only to seafarers, but actually
cover other activities as well. There is no question that the Welfare Fund
has greatly enhanced the ability of the ITF to operate on a much greater
scale than was possible before the inauguration of the FOC campaign.

Table 3 summarizes the most important aspects of the ITF's finances
by consolidating the two Funds and the Seafarers’ Trust through 1994-95,
and by listing only those revenue and expense items which are of material
importance. Over the past decade, the ITF’s total income did not grow
appreciably — even though that of the General Fund more than doubled
— while its expenses tripled from £3 million to nearly £9.5 million. Fast-
est growing among expenditures were those relating to the FOC cam-
paign and to general administration, the most significant of the latter
being staff salaries.

Figure 3 points out the critical role of the Welfare Fund in financing

_the ITF’s expansive spending during the 1980s. Without the Weifare
Fund and the Seafarers’ Trust, which receives its income from the Welfare
Fund, the ITF would be a very modest organization, financially; this is
shown by the fact that the General Fund’s income did not account for
more than 19 percent of the ITF’s total income in any of the years from
1984 through 1994-95. Thus, the maritime activities of the ITF, and in
particular those relating to the FOC campaign, provide the brunt of the
ITF’s financing for all its activities regardless of the industry involved.

The Welfare Fund has been so lucrative that the ITF’s vastly in-
creased expenditures have not resulted in a reduction in the ITF’s total
asset base. From 1984 to 1994-95, the I'TF’s assets rose from £37 million
to £75 million (the latter amount being equivalent to more than US$100
million). In fact, greatly increased revenues flowing into the Welfare

66. Some portion of non-FOC campaign expenditures are of course related to the ITF's
maritime activities, but it is not possible 1o determine the breakdown. There is no doubt, how-
ever, that income from the FOC campaign contributes snbstantially to funding ITF expenditures
unrelated to seafarers.

67. See, ITF News, November 1995 at 2, for a picture of the new ITF headquarters and its
address.
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Ficure 3. Tae Fivancial IMPORTANCE OF THE WELFARE FunD
{(ToraL ITF EXPENDITURES As CHARGED To Each Funp)
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Source: ¥TF, Annual Retum for a Trade Union, UK., Form AR 21, 1985- 1994.95.

Fund resulted in the decision to establish the Seafarers’ Trust in 1981,
The evolution of the ITF’s assets and financial power, which are un-
matched by any other ITS, is shown in Figure 4. The General Fund rep-
resents a very small percentage of the ITF’s assets, whereas the Seafarers’
Trust has grown considerably since the mid-1980s and now accounts for
50 percent.

B. Tue WeLrFare FunDp

In 1965, the Welfare Fund was established as a distinct financial en-
tity with the purpose of providing assistance and welifare disbursements
to seamen. A small percentage of its revenue accrues from subscription
payments made by members of the ITF’s Seafarers’ Department and by
those seaman who are covered by ITF agreements but who do not belong
to any union or to a union affiliated with the ITF.

The data in Table 3 also shows that the Welfare Fund benefits from
mterest collected on back pay won for seamen on FOC ships — US$5
million in fiscal 1994-95 remained undistributed. These funds are distrib-
uted to seamen, but it often requires time to find them or obtain their
addresses because of the mobility in the industry and the problems of
locating personnel in Third World countries where the infrastructure is



244

Transportation Law Journal [Vol. 23:369

Ficure 4. Tae ITF’s FinanciaL POwWER
{TorAaL ASSETS)
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Sources: ITF, Annual Retwrn for a Trade Union, B.K., Form AR 21, 1984- 1994.95; Seafarers’ Trust, Repor to the UK. Charity
Commission, 1984~ 1992-9%; Annual Report of the Seafarers” Tras, 1993-94 and 1994-95.

weak. Some are never found despite energetic efforts by the ITF admin-
istrators to locate them. The ITF benefits by being able to use the “float”
which, as Table 3 shows, has been a sizable amount each year.

Because the Welfare Fund’s revenues underwrite much of the ITF’s
total expenditures on all of its programs and as such have permitted the
ITF to operate on a much greater scale than was possible before the inau-
guration of the FOC campaign, it logically follows that shipowners in ef-
fect provide the resources that allow the ITF to pursue its objectives,
including the extraction of further contributions. For example, from 1984
through 1989, and again in 1994-95, shipowners’ welfare contributions ex-
ceeded by a good measure the entire expense budget of the ITF covering
all transport sectors under the ITF’s umbrella. As already noted, revenue
figures alone do not tell the whole story of the critical nature of the Wel-
fare Fund as a financing vehicle. Besides financing ITF’s headquarters,
for which the ITF pays rent, the Welfare Fund undoubtedly provides
other financing, such as for ITF’s sophisticated office equipment.

Spending by the Welfare Fund over the past decade has been domi-
nated by expenditures for administration of the FOC campaign, outlays
to the Seafarers” Trust through the Covenant to Charity and other dona-
tions, and to a much lesser extent by welfare grants to seaman — suppos-
edly the Fund’s principal mission. In 1989, for instance, the Welfare Fund
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allocated welfare grants and assistance to seaman totalling less than 1
percent of that year’s income; this rose to nearly 5.5 percent in 1994-95,
still quite small.

Although the Welfare Fund has in recent years significantly in-
creased its spending on welfare grants and donations to the Seafarers’
Trust, the Welfare Fund still accrued surpluses and possesses huge finan-
cial reserves. At the end of fiscal year 1994-95, the Welfare Fund’s assets
were £36 million, which generated investment income that exceeded the
General Fund’s income from affiliate subscriptions or dues in 1990-91,
1991-92, and 1992-93.

The sharp increase in administrative expenses starting in the late
1980s 1s related to the escalating costs of the FOC campaign. In particu-
lar, legal charges have exploded as a result of court challenges to the
ITF’s attempt to force payments from shipowners. In 1984, legal and pro-
fessional fees totaled £727,039, but by 1989 they amounted to £1.3 mil-
lion, and in 1992-93 to £1.7 million, and stood at £1.2 million in 1994-95.
Rising even faster than legal costs have been expenditures on inspectors’
fees, which have jumped from £592,329 in 1984 to over £3 million in 1994-
95, a result in part of a substantial expansion of the number of inspectors
employed in recent years. One factor driving this increase, in addition to
the hope that it will result in greater shipowner acceptance of blue certifi-
cates, may be increased reliance on such fees and on shipowners’ welifare
contributions for financial support by unions in western countries as their
memberships continue to dechne. Lending credence to this view is the
fact that the level of “contributions” made by shipowners has changed
relatively little over the past decade — from £7.4 million in 1984 to £10.5
million in 1994-95, — implying that either the contributions have become
far more difficult to collect, thus requiring a greater number of more
highly trained inspectors, or that reimbursements for inspections are be-
ing utilized to offset in part declining memberships in developed country
maritime unions as the proportion of the world fleet that are FOC ships
or second registers continues to increase.

The expansion of payments by the ITF to affiliates from the Welfare
Fund seems certain to enhance the power of the ITF vis-a-vis its affiliates.
If an affiliate desires to be a beneficiary of such funding, it surely en-
hances its standing by supporting the policies of the current administra-
tion. This is not unusual in the intra-politics of organizations. Given the
dechining nature of national maritime unions in developed countries and
the financial power of the ITF, such a development in the hands of a
strong general secretary is even more likely.
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C. Tuae SEararers’ TrusT

The Seafarers’ Trust has operated for most of its existence as a mech-
anism to minimize taxes on the FOC campaign’s revenue and to issue
grants. ITF personnel comprise the Trust’s board of trustees and officials.
Following an initial input of £4 million in 1981, the Trust has been
“donated,” under a Deed of Covenant, the investment income realized by
the assets of the Welfare Fund since 1983. The Welfare Fund has also
periodically made donations to the Trust, in addition to those associated
with the Covenant, as a means of sheltering even more FOC revenue
from taxation. .

Figure 5 tracks the evolution of the Trust’s assets since 1984, The
Covenant donations have accounted for the majority of the Trust’s in-
come, although in the late 1980s the non-Covenant donations were like-
wise very large. Over this ten-year period, the Trust received in excess of
£61 million in income. Tax-reducing donations from the Welfare Fund
were in excess of £45 million. As shown in the financial summary of the
ITF provided in Table 3, above, the total assets of the Trust rose from £7.7
million in 1984 to almost £37 million (or nearly $56 miilion) in 1994.

FigUure 5. SEAFARERS’ TRuUST
{(WeLraRe GrRANTS RELATIVE TO INCOME)

I | I |
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Sources: Seafarers® Trust, Annual Report to the UK. Charity Commission, 1984-85 - 1992-93; Anaual Report of the Seafarers”
Frust, 1993-94 and 1994-95.

Given that the Trust is a registered charity, one would expect that its
expenditure accounts would reflect this fact by showing significant out-
lays on charitable activities. According to the Trust’s first annual report,
issued for 1993-94:

The Trust’s principal objects are providing, or assisting in providing, for the
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social welfare of seafarers of all nations and assisting them and their depen-
dents in conditions of sickness, hardship and distress.®

What is most notable about the Trust is the apparent lack of accord
between its stated objectives — i.e., those for which it has been granted
beneficial tax status — and those it has pursued for most of its existence,
particularly the lack of significant charitable outlays until recently, rela-
tive to its income and total assets.

As shown in Figure 5, except for its two latest fiscal years, the
amount of welfare grants dispersed annually fell considerably short of the
Trust’s income and, to a far greater extent, its total assets. In only six
years of the Trust’s entire existence have welfare grants risen above 50
percent of its income and in only two years have welfare grant expendi-
tures been sufficient to reduce the Trust’s assets. Consequently, the Trust
accumulated an ever-growing trove of riches; a cynic would believe this to
be the reason that the ITF never issued an annual report for the Trust
prior to 1993-94, when it could show substantial outlays on welfare grants.
As of 1994-95, the total income received by the Trust since ifs creation in
1981 had reached £82.7 million; expenditures on welfare grants amounted
to £44.7 million at the end of its fiscal year 1994-95, and combined with
administrative expenses, totaled £46.1 million. The Trust’s assets at the
end of fiscal 1994-93, therefore, measured £36.6 million, which for the
first time fell below the entirety of welfare grants issued by the Trust since
its founding.

In terms ‘of geographic distribution, the nature of the Trust’s welfare
grants is as noteworthy as their relative magnitude. The great bulk of the
welfare grants have historically been issued for union-sponsored activities
in developed countries. For example, only 9 percent of the funds trans-
ferred to the Trust in 1981 were expended. Twenty-eight of the thirty-two
grants made by May 7, 1982, were to union projects in developed coun-
tries.® Twelve years later in fiscal year 1992-93, about 80 percent of wel-
fare grants were destined for countries belonging to the Organization for
Economic Cooperation and Development (“OECD”),”® and in other
years the distribution was doubtless also heavily skewed toward wealthy
western nations, Australia and Japan.

One possible explanation, as stated in the ITF’s first ever annual re-

port of the Trust is “a lack of knowledge on the part of some agencies [in
Third World countries] of the Trust’s existence and also the degree to

68. See, ITF Seararers’ TrusT, 1993-94 Financial Report, at number 2.
69. See, ITF-FOC Book, supra note 2, at 140-41.

70. Tue ITF Seararers' TrusT, supra note 67, at 8. OECD is the international organiza-
tion of the wealthier developed countries.
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which they were prepared to seek alternative sources of finance.””! Per-
haps at least equally significant, however, is the fact that all of the Trust’s
trustees have been, and continue to be, members of the ITF executive
board or of its staff, all are citizens of developed countries, and it is ad-
ministered by an organization located in Europe and dominated by Euro-
pean unions. The apportionment of the Trust’s grants has predictably
elicited complaints from developing country organizations,”? and has led
the Trust to commence a new strategy for allocating a higher percentage
of grants to them.

The new Trust policy for targeting grants is based upon a formula
that considers the number of seafarers originating in and working in a
region and the amount of trade conducting in a region by seaborne
means.”? This reallocation of Trust grants has resulted in a decline of
disbursements to developed countries from approximately 80 percent of
the total in 1993-93 to about 64 percent in 1994-95.74

A substantial part of the increases in funding for Third World coun-
tries was provided to the “Asian Tigers” — Hong Kong, South Korea,
Singapore, and Taiwan ~— none of which can realistically be considered as
underdeveloped, but are Asian. These countries combined received less
than 10 percent of the 1994-95 Trust grants as compared with 3 percent
the previous year. This may reflect a temporary situation, or a healthy
degree of prudence by the ITF in recognition that many developing coun-
tries cannot productively absorb large inflows of funds or equipment.

On a regional basis, grants for European groups were reduced from
69 to 30, and from £3.5 million to £2.2 million between 1993-94 and 1994-
95. On the other hand, those in the Asia-Pacific region declined slightly
in numbers, but increased somewhat in amounts from £2.1 million to £2.3
million. Of this total, Australia received £530,044 in 1994-95, about one-
half of its 1993-94 total, but still 23.2 percent of the regional total as com-
pared with the 1993-94 ratio of 52.4 percent. On the other hand, Japan
received £534,827 in 1994-95, 23.4 percent of the regional total, as com-
pared with £160,210, 7.7 percent of the regional total, in 1993-94. Other
major grants in 1994-95 went to Taiwan (£470,150, 20.5 percent of the
total regional grants), Thailand with the largest Third World country
grant (£400,000, 17.5 percent of the regional total), and Samoa (£114,403,
5 percent of the regional total). There were no other six-figure grants.

i H.oat9.

72. The ITF estimates that at least 60 percent of seafarers are now from Asian countries,
and when adding in those from other developing areas, the total number of seafarers from non-
western countries probably surpasses 80 percent.

73. TTF Seararers” Trust, ANNuaL RerorT, 1994.95, at 8.

74. All data relating to this issue are from the 1993-94 and 1994-95 ITF SeaFarers’ TRUST
AnnuaL REPORTS.
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Thus, the increase in distribution of Trust grants for the Asia-Pacific
region saw only two underdeveloped countries, Thailand and Samoa, gain
major grants while Australia and Japan, two OECD countries; received
46.6 percent of the grant money, and another 20.5 percent went to Tai-
wan, a fast-rising “tiger”. It is unfair to base criticisms on one or two
years of an attempt to reorient the Trust grant policy, but it is fair to note
that there must be considerable more change if the grants are to make a
substantial contribution to the countries which supply the largest number
of the world’s seafarers.

D. Tue ITF's New Proactive USe oF THE TRUST

Soon after assuming the post of ITF general secretary in 1993, David
Cockroft was quoted publicly that the Trust was poorly administered:

Administration has been almost non-existent . . . . Trust meetings have
tended to take place three times a year at lunchtime in between other meet-
ings. This has got to become more systematic and we have already had a
full-day meeting . . . to look at it and there are more to come.”

True to his word, Cockroft has appointed an administrator for the
fund, issued its first two annual reports, and as already discussed, consid-
erably increased its donations, and moved to alter the concentration of
grants to developed countries particularly by increasing those to welfare
projects in Asia from which the majority of present day seamen are
recruited.

The new Trust administration has also declared that “[dleveloping a
proactive approach to the future activities of the Trust is one of our main
priorities.””’® Being more “proactive” includes instigating grants on its
own motion instead of just waiting for affiliated unions to propose them,
and altering the geographic grant distribution by permitting grants in un-
derdeveloped areas where the ITF has no affiliates. It is also clearly in
line with what appears to be Cockroft’s determination to utilize grants to
increase the ITF’s visibility, to enhance its public image, and to further its
FOC campaign.

Thus, the ITF scored a public relations coup by donating $1 million
to endow a chair at the World Maritime University, located in Malo, Swe-
den, and agreeing “to provide initial funding for the establishment of an
independent international institution dedicated to research into the
whole range of seafarers’ occupational safety and health problems,” lo-
cated in Wales.”” The Trust has also agreed to provide a grant of £270,000
per year for three years to the International Committee on Seafarers’

75. ITF Admits Controversinl Fund is Badly Administered, TRApEWNDS, Aug. 6, 1993, at 9.
76. ITF Seararers’ Trust, ANNUAL REPORT, supra note 67, at 13.
77, ISF Address, supra, note 35, at 6.
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Welfare (“*ICSW™} in order to establish a full-time secretariat, located in
London,”® Since these organizations are all headquartered in Europe,
they will not alter the past geographical distribution of grants, but there
has also been a grant of £500,000 to a Thailand project.

Interestingly, in view of the new emphasis on health and safety is the
fact that in the past only 0.6 percent of the Trust grants were related to
health and medical matters, which is a smaller share than that given for
sports and entertainment. Moreover, it remains to be seen whether these
new organizational grants will duplicate activities of the ILO, and
whether the result will be to emphasize items under the health and safety
banner which will support ITF policies on hours, crew manning, time off,
and other collective bargaining issues.

The Cockroft administration does not plan to alter the concentration
of recipient organizations which have received Trust grants in the past.
The majority of the nearly 700 grants since 1981 have gone to “estab-
lished seafarers’ welfare bodies such as those sponsored by various
churches.”” There is good reason for this besides the fact that numerous
churches do provide missions, rest areas, and other welfare services to
seamen in ports thronghout the world. In recent vears, for example, one
such church body, the Seamen’s Church Institute, New York, dedicated
itself, in the words of its then director, to “the problems of exploitation of
seamen aboard ship.”® In this work, it has cooperated and assisted the
ITF, as discussed in Part IV, infra. Cockroft has noted in regard to church
representatives:

We [the ITF and the church] provide complementary and not competing ser-
vice to seafarers. Not only can you deal with the many complex problems
which are beyond our competence, but you can also . . . “boldly go” where
ITF inspectors would normally get thrown off the ship.8?

It would appear, therefore, that proactive changes in the Trust will
alter some patterns of grant donations but maintain others. The key vari-
able determining grant action will henceforth undoubtedly be the effect
on ITF policies, practices, and aspirations, particularly in regard to the
FOC campaign.

78. ICSW is a coordinating body involving ISF, ITF and various organizations providing
port welfare, such as religious-sponsored missions. Ake Selander, for many years an ITF assis-
tant general secretary with responsibility for the FOC campaign, is scheduled to become the
secretariat for ICSW on his retirement from ITF early in 1966.

79. ITF Seararers’ Trust, Annuar RePoRT, supra note 67, at Foreword.

80. Richard F. Shepard, Ahoy, Mates, the Institute Back at the Seaport, N.Y. Times, May 6,
1991, at B3.

81. Maritime Ministry Address, supra note 8, at 3.
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IV. DousLE BookkeepriNG AND LimiGaTiON IN THE UNITED STATES

To avoid ITF boycotts, to step aside from controversy, and to adhere
to requirements of charterers who insist that ships avoid boycotts, ship-
owners predominately from the Far East for many years signed ITF-ap-
proved agreements, paid into the ITF Welfare Fund, but also signed
separate agreements with their national unions where they exist, or other-
wise paid wages at a much lower rate than either the ITF standard or
approved TCC scales dictated by the ITF. This was historically relatively
easy to do prior to the recently enforced Madrid and Geneva policies
because ITF’s affiliated unions approved the issuance by the ITF in
London of blue certificates to vessels which had signed the ITF
agreements,

It is preposterous to believe that the Far Eastern unions or seamen
were unaware of the double bookkeeping involved. In interviews with
shipowner and ship operator personnel, maritime union officials, and
government officials in Japan, Thailand, Singapore, and Hong Kong in
1983, double bookkeeping was talked about freely as clearly prevalent in
all countries visited except Singapore, and parties interviewed declared
that it was common in the Philippines, Taiwan, and South Korea as well.
They all regarded it as necessary to operate, particularly in the Australian
trade.8? Additionally, in Third World countries except Singapore, the
wages actually paid seamen at the country rate are among the highest
that could be earned as blue collar workers.®?

Double bookkeeping by Western standards is clearly unacceptable;
certainly these authors do not support its use. The Asian view, however,
looked at it differently. Those who have utilized double bookkeeping
point to the circumstances created by the ITF attempt — the only effort
of its kind — to establish a worldwide wage standard despite the vast
differences in living conditions, living costs, and job opportunities in vari-
ous areas of the world, and particularly the differences in these standards
between developed and Third World countries. They combined these
considerations with the view that double bookkeeping is a practical solu-
tion to a practical problem of being able to operate ships and to avoid

82. ITF-FOC Book, supra note 2, at 106 (summarizing these interviews, together with other
information concerning double bookkeeping).

83. This has been attested to one of the authors by American companies who utilize partic-
ularly Filipino seamen, as well as by authorities in the Philippines, both in person in 1983, and by
telephone and fax ten years later. The large number of applicants attempting to enroll in training
schools in the Philippines, and the resultant oversupply of applicants and trained seafarers there
attest to this situation. Wage data for such countries are found in the YEARBOOR OF LaBOur
StavisTics published by the ILO, but even though these data are the most reliable available for
underdeveloped countries, they lack rigor and are usually quite out of date. Wentker, supra note
39, at n. 4: “Currently [1993] a Filipino AB earns about US §700 a month base, overtime and
vacation. The average wage for a labourer in the Philippines is about US $100-125 per month™.
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controversies that probably could not be won. From their point of view,
therefore, double bookkeeping became an understandable and reason-
able solution to a problem.

It was usually not meant to cheat seamen, whose union officials, and
probably most of the seamen themselves, must always have been aware
of the double bookkeeping. In the Philippines, for example, manning
agents licensed by the government, who are by law the only source of
seafarer hiring, recruited seamen with the understanding that double
bookkeeping was involved. It was explained to seamen that double
bookkeeping was a method to maintain their jobs in economies in which
jobs are very scarce. Some Filipino seamen prior to a voyage received a
bonus and bonuses each month while on voyage for participating in the
ruse. Moreover, they surely knew that if they complained about double
bookkeeping, they could find it difficult in the future to gain these cov-
eted jobs for which the supply generally exceeded the demand.

The seamen were paid the country or market wage throughout their
terms of employment and signed receipts for those wages. Seamen also
signed receipts for payment on the basis of the ITF wage schedule. The
ITF wage schedule was often written into the ship’s articles and two sets
of books were kept: one reflecting the actual wage schedule, the other
the ITF one.

The ITF had, of course, been aware of double bookkeeping for many
years, but found it very difficult to obtain evidence or otherwise to curtail
its practice. As its Report on Activities stated to the 1986 congress:

Manning agents circulate owners with details of their own special “guaran-
tees” regarding the evasion of ITF standards once the ITF Blue Certificate
has been obtained, thereby cheating both the crews and the charterers who
insist on f-o-c ships being in possession of the Blue Certificate as a way of
ensuring employment standards that are acceptable to ITF affiliates. The
increasing sophistication of the “double accounts,” coupled with what can
only be described as terrorization of crews, presents ITF inspectors with tre-
mendous problems in carrying out routine checks on compliance with ITF
agreements 84

All this was altered insofar as trade through United States ports is
concerned when the ITF teamed up with a resourceful attorney and the
Seamen’s Church Institute. As some Chinese shipowners predicted
would happen a decade earlier, the scamen who blew the whistle were
largely Filipino.#s

84. See, JTF Report, supra note 3, at 117,
83, See, ITF-FOC Book, supra note 2, at 106,
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A. UNTED STATES LAW AND DOUBLE BOOKKEEPING

The attempts of the ITF and its affiliates to boycott FOC ships in
United States ports were, after what appeared to be a successful start,
drastically curtailed by a series of U.S. Supreme Court rulings during the
1960s and early 1970s. Directing its “attention . . . to the well-established
rule of international law that the law of the flag ordinarily governs the
internal affairs of a ship,” and absent a clear affirmative direction from
Congress otherwise, the Court ruled that there was no basis for the exer-
cise of National Labor Relations Board jurisdiction over FOC ships.® It
then ruled that since picketing of foreign flag ships by American seamen
was not an act protected by U.S. labor legislation, state courts could en-
join such action.®” ITF actions against FOC ships in American ports were
thereafter largely halted until the double bookkeeping controversy
erupted in late 1989.

United States law, however, has provided special protection to as-
pects of seafarers” wages and working conditions almost from the incep-
tion of the Republic. The Seamen’s Wage Act®® dates from 1790; it was
amended in 1872, 1898, and 1915. Key sections of this legislation are as
follows:8? ’

{a) A seamen’s entitlement to wages and provisions begins when the seaman
begins work or when specified in the agreement required by § 10302 of this
title {46 U.S.C. § 10302) for the seaman to begin work or be present on
board, whichever is earlier.

{e) After the beginning of the voyage, a seaman is entitled to receive from
the master, on demand, one-half of the balance of wages earned and unpaid
at each port at which the vessel loads or delivers cargo during the voyage. A
demand may not be made before the expiration of 5 days from the beginning
of the voyage, not more than once in 5 days, and not more than once in the
same port on the same entry. If a master does not comply with this subsec-
tion, the seaman is released from the agreement and is entitled to payment
of all wages earned. Notwithstanding a release signed by the seaman under
§ 10312 of this title, a court having jurisdiction may set aside for good cause

86. McCulloch v. Sociedad Nacional de Marineros de Honduras, 372 U.S. 10 (1963). This
case and related ones are fully discussed in the ITF-FOC Book, supra note 2, at 50.

87. Windward Shipping {London) Ltd. v. Am. Radio Ass’n, 415 U.S. 104 (1674).

88. 46 U.S.C. § 10313 {1988). We are indebted to Frederick W. Wentker, Jr., Lillick &
Charles, San Francisco; Craig C. Murphy and Robert 1. Sanders, Wood, Tatam, Wonacott, &
Landis, Portland, OR, for assistance in analyzing this legislation and the related court decisions;
to Richard J. Dodson, Dodson & Vidrine, Baton Rouge, LA, and to Charles F. Lozes and David
B. Lawton, Terriberry, Carroll & Yancey, New Orleans, LA, for providing further information
about the cases; and to the late Paul N. Wonacott and Kathleen A. McKeon, also of the Wood,
Tatum firm for use of their summary of the statute.

89. Other sections of the Act that have been brought up in the course of the litigation
include §§ 10314 and 10315, which prohibit or limit advances and allotments of wages. 46 US.C.
§§ 10314, 10315 (1988).
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shown, a release and take action that justice requires. This subsection does
not apply to a fishing or whaling vessel or a yacht.

(f) At the end of a voyage, the master shall pay each seaman within 24 hours
after the cargo has been discharged or within 4 days after the seaman is
discharged, whichever is earlier. When a seaman is discharged and final pay-
ment of wages is delayed for the period permitted by this subsection, the
seaman is entitled at the time of discharge to one-third of the wages due the
scaman.

g) When payment is not made as provided under subsection (f) . . . without
sufficient cause, the master or owner shall pay to the seaman 2 days’ wages
for each day payment is delayed.

(i) This section applies to a seaman on a foreign vessel when in a harbor of
the United States. The courts are available to the seaman for the enforce-
ment of this section.

The double bookkeeping cases involved whether this law could be
interpreted in an expansive manner, and whether damages for fraud,
emotional distress, and other alleged injuries could be obtained where
double bookkeeping was found. Initially, all these questions were won by
the plaintiffs, with resultant large damage awards. Despite an initial vic-
tory on the west coast, however, the results there were quite modest in
terms of financial awards. Nevertheless, settlements and litigation have
probably ended double bookkeeping on ships that enter American ports.

B. Tuae EarpLy Cases

According to Richard J. Dodson, the attorney who handled these
cases for the plaintiff seamen,®® about ten cases against double bookkeep-
ing were brought. The earliest involved a 1988 case brought against a
Hong Kong ship, the M/V Falvia, registered in Liberia, arrested in New
Orleans, and placed under a large pre-trial bond by the Parish of St.
James Louisiana District Court. Settlement was achieved for $451,080,
and then $263,494 more when the company did not abide by a seamen’s
protective order in the settlement agreement.”!

The 1989 case that first brought the perils of double bookkeeping in
American ports to the maritime world’s attention involved the M/V
Fareast Trader in the port of Galveston, Texas. Like most of the cases, this
was brought to Dodson’s attention by John Sansone, a member of the
International Longshoremen’s Association (“ILA”), then an ITF inspec-
tor in the Gulf of Mexico area, who in turn was alerted by a port religious

90. Interview with Mr. Richard 1. Dodson, in Baton Rouge, LA, (March 22, 1995).

91. Tomas C. Urdas v. Pauley Inc. and Eckoxa Co., 1.td., 231d Judicial District Court, Parish
of St. James, State of Louisiana {1988). The second case was adjudicated in Hong Kong; See also,
Dodson interview, supra note 89; and Multi Million Dollar Damages for Crew Cheated of ITF
Wages, ITF News, Sept. 1990, at 7.
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group.®?

The shipowners, headquartered in Hong Kong with a Filipino crew,
compounded their problems by dispatching agents who threatened the
crew. Dodson had provided the crew with tape recorders, his usual prac-
tice, and this became part of the evidence. The background of double
bookkeeping and ITF policies was apparently also unknown to the de-
fense. The shipowners settled on a very lavish interpretation of the Wage
Act, plus damages, for a total of $1,174,000.9%

The ITF was ecstatic with this result. Since its loss of the secondary
boycott cases in the courts in the 1960s and 1970s, it had been seeking a
legal approach to attack FOC shipping in United States ports. Because
the United States has the second largest beneficial ownership of FOC
registry ships, the successful attack on double bookkeeping in the Fareast
Trader case appeared to be an answer. The ITF News announced:

Historic Victory for FOC Campaign . . .. The ITF’s campaign against flag of
convenience shipping has received a major boost with a record-breaking US
court settlement of $1,174,000 for 24 crew members from the Panamanian
flag Fareast Trader . . . it also represents a significant breakthrough in the use
of US law . . . . An entirely new legal front in the FOC campaign has now
been successfully established. . . %% -

A second large award was made in the Japanese-owned, Panama flag
ship, Pioneer Leader, case in Jacksonville, Florida. The shipowner settled
for $1,030,000 on wage claims of only $188,000. In all such cases, the
ability of Dodson to obtain a huge protective order, such as $7,100,000 in
the Pioneer Leader case, almost insured the result. Shipowners’ inability
to raise bond money for such amounts literally forced them to settle on
Dodson’s terms.”s

C. Tue WasHiNnGTON-OREGON TRILOGY

Four key cases were brought on double bookkeeping charges in west
coast cases involving Japanese-owned ships; three with Filipino crews and
one with a Korean crew reached the courts in the same general period,
1989-90. The first to be decided, and one of a trilogy that the Court of

92. Sansone is now coordinator of I'TF North America inspectors, headquartered in the
AFL-CIO building in Washington, D.C. Dodson received nearly all his double bookkeeping
cases {and many others) via either Sansone or directly from a religious group.

93. Angad v. M/V Fareast Trader, in rem, Fareast Trader Navigation, S.A. Wah Tung Ship-
ping Agency Co., Ltd., Receipt, Release, and Seitlement Agreement, S.D. Texas, Galveston Div.,
C.A. No. 6-89-221 {Aug. 24, 1989); See also, Dodson interview, supra note 89.

94, Historic Victory for FOC Campaign, ITF News, September 1989, at 1; See also, Double-
Bookkeeping, ITF News, May-June, 1990, at 15.

95. Penalty Award for Pioneer Leader Crew in USA, ITF News, Jan. 1990, at 13; Double-
Bookkeeping, TTF News, May-June, 1990, at 15; and Dodson interview, supra note 89.
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Appeals, Ninth Circuit, combined into one decision, involved the Pine
Forest, a Vanuatu flag ship, arrested in Tacoma, Washington. The owners
tendered $267,586 as back wages under the ITF standard agreement to
thirteen crew members who left the ship there, hoping to settle the case.
The seafarers nevertheless sued.

The result was Dodson’s greatest, but a short-lived victory. The U.S.
District court, Western District, Washington, awarded the seafarers
$32,657,536, plus attorneys’ fees. This included the whole panoply of the
Dodson charges: statutory penalties, loss of future income, emotional
stress, and punitive damages, not only for those that left the ship in Seat-
tle, but for eight discharged overseas as well.

When defendants sought to appeal and wished to stay execution, the
Court set supersedeas bond at $59,000,000. The defendant appealed to
the Ninth Circuit, which reversed as to the bond because the lower court
erred when it failed to allow for payment of back wages which would stop
the running of penalties, and remanded the case to the District court “for
the limited purpose of setting a new bond.”®® The case was then ap-
pealed to the Ninth Circuit on its merits.

The second case involved the Southern Aster. All the seamen in this
case were discharged overseas. The U.S. District Court, District of Ore-
gon, dismissed the statutory claims on the grounds that seafarers dis-
charged in foreign ports from foreign-owned and -flagged ships were not
covered by the statute, and dismissed their tort claims on grounds of fo-
rum non conveniens. As a condition of the dismissal, the shipowners
agreed to submit to the jurisdiction of a Korean court.%’

Rounding out this trilogy was the case invelving the M/V Fir Grove,
a sister ship to the Pine Forest, but arrested in Oregon, not Washington
and, therefore, heard by the same court as was the Southern Aster, with
results quite different from that reached by the Washington court. The
shipowners paid back wages according to the ITF standard agreement,
and the ship was released upon payment of a bond. Subsequently the
seamen were discharged in Oregon.

In a series of decisions, the court granted summary judgment against
plaintiffs’ fraud claims;*® applied conflict of law analysis to find Philippine
law should apply to pendent tort claims;*® and denied plaintiffs’ demand
for a jury trial.’% In its final decision, this court held that the ITF stan-
dard wage rates were the shipowners’ obligation because they were exe-

96. Nelson R. Raby v. M/V Pine Forest, 1990 AM.C. 2441 (W.D. Wash. 1990); rev'd, 918
F.2d 80 (Sth Cir. 1990); cert. denied, 111 S.Ct. 2015 (1991).

97. L. Hyeon Su v. M/V Southern Aster, 1990 A.M.C. 1217 (D. Org. 1990).

98. Jose v. M/V Fir Grove, 765 F. Supp. 1015 (D. Ore 1990).

99. Id. a1 1024.

100. Id. 765 F. Supp. 1037 (D. Ore. 1991).
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cuted in the shipping articles, rather than the lower wages promised
before the voyage. In arriving at its decision, the court ruled that worth-
less sea water carried as ballast was not “cargo” within the meaning of the
Act, and that “end of voyage™ as used in the Act was not each trip or port
stop, but rather the voyage was completed when the seamen were dis-
charged even though they had not completed their contractual
obligations.

As in Southern Aster, this court concluded that foreign seamen dis-
charged in a foreign port are not covered by the Act. It, therefore, de-
nied the attempt of former seamen of the Fir Grove in this category to
intervene in the case. It rejected the expansive reading of the Act that
because the withholding of wages was part of an ongoing scheme during
the entire course of the voyage, conduct integral to that scheme occurred
in the United States, thus satisfying the Act’s jurisdictional requirement.

This Court also rejected the seamen’s attempt to invoke penalties for
the Act’s half-wages-upon-demand penalty clause because the seamen
did not notify the ship’s masters of their claims. Signing wage receipts as
part of the double bookkeeping arrangements was not found to be a sub-
stitute for notification. The claims of substantial tort damages under vari-
ous theories, fraud claims, and misrepresentations of wage schedules, and
emotional distress were all dismissed as unproved. Blacklisting charges
because the cause of discharge was written in the seamen’s books were
likewise denied. The Court did, however, award attorneys’ fees for
seamen discharged in the United States, !9

On appeal, the consolidated opinion of the Ninth Circuit in these
three cases was well-grounded in the origin of the disputes. After point-
ing out that each case required the resolution of whether the Wage Act’s
projections extend to foreign crews discharged from foreign ships in for-
eign ports, the Court stated:

Although Congress likely could have extended the Wage Act this far, we
conclude that it did not. The structure, history and more important, the
plain language of the Act all point o this result. Congress must speak clearly
to overcome the strong presumption against extraterritorial application of
United States law, and this it has not done.10?

Then, after stating that the dispute over whether ITF or lower wages
should apply, the court noted that it understood the underlying issue of
the double bookkeeping disputes:

Underlying the men’s claims is an ongoing dispute between shipowners and
the International Transport Workers’ Federation, an umbrella labor organi-

101. Jose v. M/V Fir Grove, 801 F. Supp. 358 (D. Ore, 1992).
102. Su v. M/V Southern Aster; Jose v. M/V Fir Grove: and Raby v. Pine Forest, 978 F.2d
462, (9th Cir. 1992); cert denied, 113 S. Ct. 2331 {1993).
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zation of affiliated seafarers’ unions. The unions seek to maintain worldwide
wage rates that far exceed -what seafarers from underdeveloped countries
demand.'9?

After summarizing the history and issues involved in the three cases,
the Ninth Circuit affirmed the dismissal of the Southern Aster case and
the key points of Fir Grove, and reversed those of Pine Forest; the U.S.
Supreme Court denied certiorari.

The Washington-Oregon trilogy would appear to have ended contro-
versies about the meaning of the Wage Act and related claims. The Ninth
Circuit’s opinion determined that seafarers had the burden of proving
that they were underpaid, but that the wage rates set forth in the shipping
articles were the rates that must be paid; that the foreign seamen dis-
charged in any American port were covered by the Act, but those dis-
charged in foreign ports were not; that ballast is not cargo, and that a
voyage was not just the leg of one trip, but rather included all trips until
the seafarers were discharged; that the half wage provision requires an
effective demand by seafarers to the ship’s master of their claims; and
that none of the evidence adduced supported awards for substantial tort
damages, fraud, emotional distress, or blacklisting. Nevertheless, a key
case in San Francisco that had been pending was also appealed to the
Ninth Circuit.

D. ThaE SaN FranNcisco CASE

This case, involving the M/S Kiso, a general cargo vessel owned by a
Liberian company which was controlled by a Japanese company utilizing
a Filipino crew, was being litigated even before Fir Grove, and was the
first litigation to place the double bookkeeping matter in the context of
the ITF campaign against FOC shipping. In summary judgment, the Dis-
trict Court, Northern District of California, ruled against making the case
a class action suit covering all victims of double bookkeeping or all
seamen who served on the M/S Kiso or other vessels owned by the same
company; then ruled that the ITF agreement contained in the ship’s arti-
cles defined the employment relationship; that “end of voyage” is estab-
lished at the final port of destination and was not determined by the
discharge of cargo at intermediate points; that seamen discharged in for-
eign ports are not covered by the Act; and that claims for wages required
a full hearing 104

The plaintiffs then claimed that certain fringe benefits were not paid.
These claims were dismissed.!%5 Following trial, the District Court ruled

103. Id.
104. Mateo v. M/S Kiso, 805 F. Supp. 761 (N.D. Cal. 1991).
105. Mateo v. M/S Kiso, 1993 AM.C. 2278 (N.D. Cal. 1993).
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against the seafarers on the remaining in rem claims for unpaid wages and
statutory penalty wages. The trial court agreed that wages due were in
fact paid, including vacation pay, in a timely manner, or if not timely,
were paid appropriately because any delays were attributable to the
seamen’s failure to request payment.'%¢ On appeal, the Ninth Circuit af-
firmed these decisions.!07

E. THE MALDIVES CASES

These cases involving Cyprus-flag ships, manned largely by Maldive
Islands seamen and Greek officers, and owned by Forum Maritime, a
Greek company, were brought in local courts in Louisiana by Dodson in
the fall of 1992, on behalf of some Maldivian seamen. These cases may
not have been strictly double bookkeeping ones although there were sim-
ilar claims at least initialty.

The Maldivian plaintiffs were FOC seamen who claimed that they were not
receiving the pay they were entitled to under their contracts because of
double bookkeeping. There were also allegations of blacklisting of the
seamen and anti-union activities by the authorities in the Maldives. . . .
Testimony . . . indicated Forum paid the money claimed, in part directly to
the seamen, and in part through a crewing agency which then made the pay-
ments in the Maldives. This procedure was allegedly in conformance with
the law of the Maldives. The crew allege[d} that not all the money reached
the intended final payees and there were several months of delays in some
instances . . . .

[Later] . .. seamen filed . . . suit in state court forf alleged torts only, seeking
damages for blacklisting, distress allegedly caused by coercion and intimida-
tion, [but] . . . not specifically . . . wage claims. Forum ... removed the cases
to federal court under the Foreign Sovereign Immunities Act.!08

Dodson brought five cases in state court, and was able to arrest the
ships and have bonds set at very high amounts for allegations involving
relatively small claims — $3 and $4 million in two cases involving claims
in thousands, or even hundreds. When the cases were remanded to fed-
eral court, these bonds were reduced to $300,000 or less.?® With pres-
sure thus materially reduced for the defendants, the five cases were

106. Mateo v. M/S Kiso, 1993 U.S.D. Lexis 3004 (N.D. Cal., Mar. 1, 1993).

107. Mateo v. M/S Kiso, 41 F.3d 1283 (9th Cir. 1994). The seamen chose not to seek further
review by the United States Supreme Court.

108. Wentker, supra note 39, at 431.

109. In response to an “invitation to assign reasons” from the Court of Appeals, Fifth Cir-
cuit, to which Dodson had appealed after the district court had materially reduced the amount of
bonds, U.S. District Court Judge Peter Beer wrote:

I firmly believe that this U.S. District Court and others similarly situated are being
subjected to an unwitting participation in attempts to manipulate exorbitant settle-
ments of questionable wage claims by the serious and often incredibly expensive
method of stopping a voyage and holding a vessel in arrest through the use of exorbi-
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settled for payments of $5,000 or less for approximately a dozen seamen,
plus $293,000 attorney’s expenses for Dodson, which included maintain-
ing ten Maldivian seamen in motels for over one year. These ships with
Maldivian seamen have returned to the Port of New Orleans on voyages
since then without interference.110

F. DouBLE BOOKKEEPING ~— CONCLUDING COMMENT

The double bookkeeping cases were largely a blip, if a significant
one, in the ITF’s attempt to enhance its power in American ports.
Thanks largely to Dodson, with assistance from the ITF and the port
church groups, it is most unlikely that shipowners or charterers will per-
mit such practices to be utilized for ships which enter American ports.
The cases discussed herein, however, have not provided a method
whereby the ITF can circumvent the United States laws governing boy-
cotts, and thereby attack FOC shipping. Moreover, except for calling at-
tention to the methods and prevalence of double bookkeeping, these
cases do not affect double bookkeeping in ports of other countries. It
may well be that in ports outside of North America and probably certain
European countries, double bookkeeping is as prevalent as it undoubt-
edly was before Dodson commenced his successful campaign to eliminate
it in the United States.

V. D=everorMmeNTs IN Eurorean LiTicaTION

As the ITF boycott campaign grew in strength, it was inevitable that
in Europe with its many countries there would be not merely isolated
legal proceedings, but continuous chains and groups of proceedings in
different jurisdictions to clarify the boundaries between the conflicting
interests which the law seeks to protect. On the one hand, there is the
right of unions and workers to secure satisfactory working conditions, but
on the other hand there is the right of shipowners to trade their vessels
interpationally without being detained by extra-legal action in countries
which have no connection with the owner, the crew or the union. To the
ITF, the countries where boycotts were permitted were oases of justice in
a hostile exploitive world, and to the shipowner they were areas of un-

tant and exaggerated claims of a nature in all respects identical to those which are put
forward here.
There is, in my opinion, no reasonably demonstrated basis for these exorbitant claims.
Indeed, the amount of the bond I set is more than responsive to that of the claim that
common sense dictates is viable.
Hussain Shakit v. Forum Trader, per curiam, (C.A. 92-3713, Sec. N, D.E.D. La., Nov. 20, 1992).
110. This summary of the Maldivian cases has been materially assisted by interviews with
Attorney Dodson, Mar. 22, 1995, and with Charles F. Lozes and David B. Lawton, attorneys for
Forum Maritime and the Maldive Islands government, New Orleans, Mar. 23, 1995.
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warranted intervention and lawlessness which vessels entered at their
peril.

A shipowner confronted for the first time with a boycott could rea-
sonably expect a demand by the ITF for the vessel to change its flag from
a flag of convenience back to its national flag. This is after all the de-
clared policy of the ITF. However, there are no reported cases of any
such demand ever having been made, although there have been situations
where owners have changed the flag and sometimes the crew, and the
ITF intervention has ceased. The question of whether such a demand
would be lawful seems never to have been asked, let alone answered, but
if it were, the answer might be that even the jurisdictions most favorable
to the ITF, which would be prepared to tolerate a boycott to obtain ITF
wages, would not tolerate a boycott to force a change of flag. While this
may well be the answer, it is surprising that the point has never been
tested, bearing in mind the comments concerning British labor law of
Lord Diplock in the Nawala case 1!

If a demand on an employer by the union is about terms and conditions of
employment, the fact that it appears to the court to be unreasonable because

" compliance with it is so difficult as to be commercially impractical, or will
bankrupt the employer or drive him out of business, does not prevent its
being a dispute connected with terms and conditions of employment . . . .
Even if the predominant object were to bring down the fabric of the present
economic system by raising wages to unrealistic levels, or to drive Asian
seamen from the seas except when they serve in ships beneficially owned by
nationals of their own countries, this would not, in my view, make it any less
a dispute connected with terms and conditions of employment and thus a
trade dispute, if the actual demand that is resisted by the employer is as to
the terms and conditions on which his workers are to be employed.}12

It would seem that at least a respectable argument could have been
made by the ITF that the flag of the vessel was one of the terms and
conditions of employment, which it required to be changed, and thus the
ITF would have been entitled to the protection given to trade unions act-
ing in a trade dispute in the United Kingdom. Such an argument, how-
ever, which would have given the highest credibility to the ITF in its

111. NWL Ltd. v. Woods, NWL Litd. v. Nelson and others, 1 W.L.R. 1294 (1980). This case in
1979 concerned a threatened boycott at an English port of a Hong Kong flag vessel with Chinese
crew and suspected beneficial ownership not in Hong Kong. The crew was entirely satisfied with
its terms and conditions and actually opposed the intervention of the ITF. The question in issue
was whether in such a situation the unilateral action of the XTF justified the plea of trade union
immunity. Lord Diplock made it clear that the law was widely framed, and that any demand
about terms and conditions of employment, however unreasonable, would attract immunity.
See, ITF-FOC Book, supra note 2, at 69, 85.

112. Id. at 8.
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campaign, has never been mounted in any boycott proceedings in Europe
or elsewhere.

Given that the ITF’s declared policy is to oppose all FOC vessels and
yet not to insist on the return to national flag under threat of boycott, the
only other way to enforce the policy is to make the rates of pay so puni-
tive that the shipowner will sooner or later return fo the national flag or
be defeated in a competitive market by owners remaining with their na-
tional flags.

It was inevitable that shipowners faced with very substantial de-
mands which would undermine their competitiveness would turn to their
lawyers to see what redress was available. In common with most other
situations where legal redress is sought, the choice was between stopping
the hostile activity by injunction or treating it as duress and seeking to
recover damages and/or restitution afterwards. The legal developments
in Europe during the past twenty years have centered on these two major
remedies.

A. Tue Issues To BE ADDRESSED

Before it could be stated with any certainty whether ITF or crew
action in any jurisdiction was permitted, a number of major issues had to
be resolved, all of which were unlikely to be encompassed in any one
case:

Is the law equally effective to prevent a strike or boycott in advance as it is
to enable recovery in restitution or damages afterwards?

Does the concept of economic duress exist in a trade dispute context?

Can a union effect a lawful boycott on its own without the authority of the
crew?

Can there be a lawful boycott, which is secondary industrial action in sup-
port of a primary dispute, where the crew members are pot themselves on
strike?

Can the ITF or its local affiliate make lawful demands against a vessel where
there is a valid foreign collective bargaining agreement with a bona fide for-
eign trade union? ‘

Is it Jawful for the ITF to demand payment to its own Welfare Fund as one
of the terms for permitting the release of a vessel from boycott?

If a vessel is subject to boycott, should the legality of the boycott be decided
by the law of that jurisdiction or by some other system of law, i.e., the law of
the flag or the country where the crew was recruited?

Does a different system of law apply to a claim in restitution than to a claim
in tort?

All the above issues had to be decided by test cases in different juris-
dictions. Most of these points have now been resolved, with the result
that shipowners, crew, and the ITF know where they stand on the legality
of any primary or secondary action in any particular jurisdiction. There
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remains, however, a diminishing group of cases on more exotic and rar-
efied legal points, and also a number of developing cases in jurisdictions
in which the law has been changed by statute where there is a need for
further litigation to identify its new meaning. This has in particular oc-
curred in the United Kingdom under the conservative Thatcher govern-
ment between 1979 and 1990, which ended by making all secondary
boycotts unlawful, and in Sweden by the Lex Britannia enacted by a so-
cialist government which restored the ITF’s liberty to boycott even ves-
sels covered by bona fide foreign collective bargaining agreements.

Although labor law can be substantially different in different juris-
dictions because it is often more closely related to politics than com-
merce, there were nevertheless definite trends in the litigation between
shipowners and the ITF in different jurisdictions. The Scandinavian
countries mainly held out with a slant towards labor, but the balance
tipped away from the ITF in the remainder of Europe. In particular,
there was a trend toward decisions which outlawed ITF intervention
where a secondary boycott was mounted although in fact no primary dis-
pute between the shipowner and the crew existed. A number of other
European countries still permit secondary boycotts in some circum-
stances where there is a clearly identified primary dispute.

B. InjuncTION OR RESTITUTION?

Twenty years ago, the first reaction of an attorney consulted by a
shipowner asking whether an injunction could be obtained to forbid a
boycott would be to consider the matter according to his own local do-
mestic law. The port was after all within his own country’s jurisdiction.
The shipowner invariably felt dissatisfaction and stated that on board a
ship the law of the flag should prevail, an argument which had appealed
to the U.S. Supreme Court in its early rulings in the 1960s and ecarly
1970s.1'3 From the point of view of United Kingdom law, and indeed
civil law on the continent of Europe, this was not an argument which at
that time appeared likely to prevail over the effect of the local domestic
law as applied in its own jurisdiction, albeit against a visiting foreign
vessel. .

As shipowners found themselves advised by their lawyers that there
was no redress to prevent a boycott because such boycott was permitted
by the local law, the question was asked whether there was an alternative
remedy of claiming damages and/or restitution for what had been paid,
after the duress of the boycott had been lifted and the vessel had sailed
from the port. This alternative remedy had the added advantage of not
delaying the ship while the issue was being tested in Court.

113, See, ITF-FOC Book, supra note 2, at 50.
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1. Universe Sentinel

The first case to test whether a restitutionary claim could succeed
against the ITF was the English case of the Universe Sentinel}14

At the time of the proceedings in the early 1980s in this case, the
United Kingdom law of economic duress was in its infancy. However,
this case, which reached the House of Lords (the U.K. Supreme Court),
drew on dicta in earlier decisions and held that economic duress could
indeed be relied on to avoid contracts entered into in a situation where
resistance to the demands would have caused harsh economic loss. As a
result, restitution of sums paid under duress could succeed. The judg-
ment related only to the payment to the Welfare Fund because the ship-
owners conceded that in the light of the Nawala case, in which judgment
was handed down during the currency of the Universe Sentinel proceed-
ings, they could not claim back in restitution that which the ITF could not
have been prevented from demanding under threat of boycott in the first
place. The issue was whether the demand was connected with terms and
conditions of employment. By three judges to two it was held that the
Welfare Fund payment was not so connected and was therefore
refundable,

Later in the 1980s the same issue was tried in the Norwegian Appeal
Court in the case of the Dorthe Oldendorff''5 with precisely the same
result. Three judges held that the Welfare Fund was not adequately con-
nected with terms and conditions of employment, and the minority of two
judges stated the contrary.

The proper or applicable law of the agreement entered into as a re-
sult of the boycott of the Universe Sentinel at Milford Haven, Wales, was
never considered and was not in issue, but possibly from the success of
this case the point began to germinate throughout the 1980s, leading to
the important decisions of the Saudi Independence’6 in the Netherlands,

114. Universe Tankships Inc., of Monrovia v. Int’l Transport Workers Federation, and others.
App. Cas. 366 (H.L. 1983). The Universe Sentinel flew the Liberian flag, but was beneficially
owned in the United States and had a mixed crew, including Indonesians. The vessel was de-
tained by ITF boycott at the Welsh port of Milford Haven, with the ITF demanding full TTF
worldwide conditions. The detention of the vessel would have had serious economic conse-
quences involving more than one ship, due to the conditions in a fleet mortgage. The owners felt
that they had no choice but to pay, but were determined to claim the money back again. There-
fore as soon as the vessel sailed after signing up on ITF terms and making the necessary pay-
ments, notice of avoidance of the agreements was given and a Writ issued for restitution of all
the money paid including back pay.

115, Eidsivating [Norway] Court of Appeals, May 19 1989.

116. Hoge Raad 16 December 1983, Nederlandse Jurisprudentie 1985, nummer 311; Schip &
Schade 1984, nummer 25.
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followed by the Evia Luck?'7 in the United Kingdom, and the Nervion!1s
and the JSS Britannia''? in Sweden.

2. Soudi Independence

The case of the Saudi Independence, which went to the Dutch
Supreme Court, was the first case in Europe to grapple with the conflict
between domestic law pertaining to the legality of strikes and the chosen
foreign law in a contract of employment. The Saudi Independence sailed
under the flag of Saudi Arabia, and employed a Filipino crew under Fili-
pino employment contracts, which were stated to be subject to the law of
the Philippines. The crew had a number of grievances and sought the
assistance of the ITF while the vessel was at a Dutch port. The ITF ad-
vised the crew to strike. The owners commenced proceedings against
both the ITF and the crew, seeking an injunction restraining the strike.

The court accepted the argument that the question of whether the
crew was permitted to strike should be decided in accordance with the
law of the employment contracts. It was held that under Filipino law the
strike was unlawful and therefore the injunction was granted. The deci-
sion was upheld both in the Dutch Court of Appeal and the Dutch
Supreme Court.

The ITF argued that irrespective of whether the action of the crew
should be decided in accordance with Filipino law, the legality of the ac-
tion taken by the ITF should be decided under Dutch law where the act
of promoting the strike occurred. The Dutch Supreme court, however,
confirmed the Appeal Court decision, that even if Dutch law should ap-
ply to the ITF’s conduct, such conduct would be unlawful under Dutch
law because it was inducing a strike which was unlawful under the appli-
cable foreign law, that of the Philippines.

3. Evia Luck

In the mid-1980s after the United Kingdom legislation to limit secon-
dary industrial aciion, shipowners believed that they were more likely to
be successful in litigation in the United Kingdom and conversely the ITF
believed that it would be more successful in Scandinavia. In the result,
for unexpected reasons, both were proved wrong.

The Evia Luck was subject to boycott in Sweden and the boycott was
lifted in exchange for the owners signing up on ITF terms subject to pay-

117. Dimskal Shipping Co., SA v. Int’l Transport Workers Federation, 2 App. Cas. 152 (H.L.
1992).

118. Nervion (HD 1987:152) Swedish Supreme Court, 1987 No. 152; NJA [Sweden] 1987 at
885.

119, JSS Brirannia (AD 120/89), Swedish Labour Court, No. 120, 1988.
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ing back to the ITF’s account in London and signing agreements which
were stated to be subject to English law. The owners then took the novel
step of suing the ITF in London (where its headquarters is located) rather
than in Sweden where the boycott had occurred. The ITF responded,
seeking a stay on grounds of forum non conveniens. Judge Hirst in the
Commercial Court in London, however, ruled in February 1986, that the
ITF’s application failed and that the case could continue in London.

The action proceeded as a claim for damages and restitution in the
Commercial Court in London. The damages claim was ultimately aban-
doned, but the restitution claim was pursued to the House of Lords. The
issue was straightforward. Both parties agreed that the claim was subject
to the English law of restitution. The ITF, however, argued that the legit-
imacy of the duress applied should be tested in accordance with the do-
mestic law of the place where the boycott happened, ie., Sweden. The
owners argued that given that the parties had made the agreements en-
tered into under threat of boycott subject to English law, it should apply
to all aspects of the claim, including the test of the legitimacy of the
boycott.

At first instance the owners failed as the respected Commercial
Jadge Phillips, stated that he considered the owners’ case to be “ludi-
crous.” However, in the Court of Appeal, two judges out of three consid-
ered that the ITF, having chosen English law, could not complain at
English law being applied to the whole situation, including the test of the
legitimacy of duress. The ITF then appealed further to the House of
Lords, where it again lost with four judges finding for the owners and one
for the ITF.

The owners abandoned their claim for damages in tort under the
English double actionability rule in Boys v. Chaplin,'#® which says that to
succeed in an English Court for a notionally torticus act committed
abroad, it 18 necessary to show not only that the act in question is tortious
under English law, but that the claim could also be actiopable in the for-
eign country where the act was committed. During the proceedings it
became quite clear that under Swedish domestic law, the boycott was law-
ful. Faced with this the owners abandoned their claim for damages.

Another interesting point which emerged was that although the
claim would have failed under Swedish domestic law, had the case been
brought in a Swedish Court, the Swedish Court would probably have ap-
plied English law as the applicable law and owners would therefore have
won. This had become apparent from the Swedish case of the Nervion,
which had by then been heard at first instance. Thus, although owners
eventually won in the United Kingdom, it appears that they would have

120. Chapilin v. Boys, App. Cas 356 (H.L. 1971).
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won in any event in Sweden, to which country the ITF had unsuccessfully
tried to have the case remitted! It is well established under English law
that when considering foreign law, only the foreign domestic law is ap-
plied and not its private international law rules. Therefore, it was of no
concern to the English Court that the claims would in fact have suc-
ceeded in Sweden under its private international law rules even though it
would have failed under Swedish domestic law.

4. Nervion

In the early 1980s, shipowners feared to go to the Northern Scandi-
navian countries, Norway, Sweden, and Finland. The law appeared to be
very heavily weighted in favor of unions and employees against employ-
ers. However, the labor movement received a sudden and unexpected
shock by the decision in the Nervion.

The Nervion had been subject to boycott in a Swedish port and had
been signed up on ITF terms. Owners did not, however, pay the crew in
accordance with the ITF employment contracts and the crew, supported
by the ITF, decided to pursue a claim for ITF wages. This it did not by
industrial action, but by the simple expedient of making a maritime claim
against the ship for outstanding wages. In order to obtain security for its
claim by arresting the vessel, the crew had to sue in the Commercial
Court rather than the Labor Court.

For the first time, the Swedish Commercial Court grappled with the
question of what law should be applied to test the validity of contracts
entered into as a result of industrial action. In the absence of any express
stipulation, it ruled in favor of the law of the flag, which was Panama. In
accordance with Panamanian law, such contracts were voidable by reason
of duress, even though this would not have been the case under Swedish
domestic law.

Owners, therefore, won their claim in restitution, and this was subse-
quently affirmed by the Swedish Supreme Court. It is interesting to con-
template what might have been the outcome had the case gone first to the
Labor Court from which there is no appeal to the Swedish Supreme
Court.

The cases of the Evia Luck, where the chosen system of law was
followed, and the Nervion, where no system of law was chosen, left open
the question of what should happen where the ITF insisted under threat
of boycott on choosing a system of law favorable only to the ITF but not
to the shipowner. Could such a “choice” of law be distregarded in favor of
the system of law with which the contract would otherwise have been
most closely connected? This interesting question started to be litigated
in the unreported case of the Annabella Two in the Commercial Court in
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London, but it was never taken to a conclusion, possibly because it would
no longer have been a useful test case. This was because during the pro-
ceedings the English common law rules on the choice of “proper” law
were superseded by the “applicable” law under the Rome Convention,!?!
as enacted in the United Kingdom by the Contracts {Applicable Law)
Act 1990.

Article 8 of the Rome Convention says that the material validity of a
contract should be decided in accordance with the law which would apply
if the contract were valid. This does not leave scope to argue that such
law should be ignored, although under Article 8, Rule 2, it could be ar-
gued that the question of consent should be decided in accordance with
the law of the plaintiff’s residence. Also, there is a provision under Arti-
cle 16 that the Convention does not apply if it would be contrary to the
public policy of the forum. These points remain to be argued in some
future case in the United Kingdom or any other country which has
adopted the Rome Convention.

Not surprisingly, after the Evia Luck and the Nervion decisions, the
ITF inserted a specific Swedish choice of law clause into agreements en-
tered into under boyeott in Sweden. This tactic was unsuccessful in the
Swedish Court in the case of Phillips Arkansas'?? where the ship was sub-
ject to boycott at a Swedish port and the court affirmed that the agree-
ments were effectively avoided under Liberian law, being the law of the
flag. To date, however, the effectiveness of the choice of Swedish law has
not been challenged in the United Kingdom courts, beyond the tentative
proceedings in the Annabella Two case. Such proceedings in the English
courts would have particular significance because there is always jurisdic-
tion over the ITF in English courts as its headquarters is in London.

The ITF might have thought that it would have no further difficulties
under Swedish law. This was not to be. It suffered an even greater shock
from the JSS Britannia case.

5. JSS Briiannia

The JSS Britannia, which was registered in Cyprus, called at Gothen-
burg and was subject to boycott by the Swedish Seafarers Union and the
ITF, which unions requested an ITF agreement. The owners stood their
ground, arguing that there was already a valid collective bargaining
agreement {(“CBA”) with the crew’s trade union in the Philippines. The
court held that industrial action by a union against an employer who al-

121. The Rome Convention is the name given to the agreement by European Community
members as to the Jaw applicable to contractual obligations open for signature in Rome, June 19,
1980, which harmonized the private international Jaw rules for member countries of the Euro-
pean Community, now the European Union.

122, Phillips Arkansas (AD 10/92). Swedish Labour Court, No. 10, 1992
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ready had a subsisting CBA with a bona fide foreign union was unlawful.
An injunction was therefore granted to restrain the boycott, and the ves-
sel sailed without further intervention.

Shipowners’ joy at the success of the J5S Britannia case was short
lived. The then Labor government of Sweden, as one of its last acts in
office before losing power to a conservative Government, amended
Swedish labor law in such a way that although intervention with a Swed-
ish CBA would remain unlawful, it would be permitted where the CBA
was with a foreign trade union. This amendment to the Swedish Co-de-
termination Act is now colloquially known as the “Lex Britannia.”
Although the incoming Conservative government had said that it would
reverse Lex Britannia, it never did so before being replaced again by a
Labor government. Thus, Lex Britannia remains the law, the effect of
which was made clear in the Estoril case.12?

6. FEstoril

The Lex Britannia came into force on July 1, 1991, and in January
1993 the French-owned Kerguelen flag Estoril was subject to boycott at
the Swedish port of Wallhamn. The Portuguese crew had a valid CBA
under a union which was federated to the ITF. Nevertheless, the TTF
caused the vessel to be subject to boycott in support of a demand for ITF
wages. The matter was heard by the Swedish Labor Court which held
that in view of the Lex Britannia the union intervention was not unlawful
and that a request for an injunction should therefore be refused.

C. EuroreaN Law anp LEx BrRiTanNIA

At the time of the hearing of the Estoril, Sweden had not yet become
a member of the European Union, and so the question was never put to
the test as to whether the Lex Britannia is contrary to the terms of the
Treaty of Rome!?* and European Maritime Law.

Since the entry of Sweden to the European Union on January 1.
1995, however, numerous academic and practicing lawyers in Sweden and
elsewhere have voiced the opinion that Lex Britannia is contrary to vari-
ous provisions of Community law, in particular Article 6 on discrimina-
tion on grounds of nationality, Article 539 on the provision of services, and
Article 65 which indicates that as long as restrictions exist, it must be
done without distinction on grounds of nationality, echoing the funda-

123. Estoril (AD Interim Decision 28/93), Swedish Labor Court No. 28, 1993.

124. The Treaty of Rome is the name given to the treaty made in 1957 between the founding
members of what became the European Union, and subsequent amendments and accessions
thereto. It is essentially the constitution of the European Union, and is loosely referred to as
meaning the entire body of European Law.
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mental prohibition of discrimination based on nationality contained in
Article 6. There is also possible violation of Article 61 of the Treaty in
relation to the provision of maritime transport between member states.
It thus would appear to be only a matter of time before the validity of
Lex Britannia is challenged either in the Swedish Courts or in the Euro-
pean Court.

V1. ConcLusion

In the balance of the world, ITF activities continue. Australia re-
mains a key sector of ITF strength.'?> Antitrust legislation, which once
served as redress for shipowners, has been amended by the Labor gov-
ernment there, and new labor legislation does not appear to block ITF
boycott pressures. The Waterside (longshore) Workers’ union, a strong
ITF supporter, and the long-time communist-led Seamen’s Union have
merged, adding to the I'TF’s control. Petroleum companies, which once
defied the ITF in Australian ports, now either contract out their voyages
to independent charterers holding a blue certificate, or send in their own
tankers flying flags from a country flag ship which has the certificate.
Whether some Asian or other flagged ships still engage in double book-
keeping to escape the ITF pressure in Australian ports, as they certainly
did in the 1980s, is not known.

Japan has seen its once strong Seamen’s union, for many years the
only Japanese union that engaged in nationwide collective bargaining, de-
cline in numbers and strength precipitously as Japan has become the third
largest country of beneficial owners of FOC ships. As do the log carriers
in the United States trade, many if not most of these ships continue to use
Japanese officers with their Philippine or other Third World crews.i2¢
There have been a few boycotts and resulting litigation in this country of
peaceful labor relations, but generally the traditional quiet atmosphere
prevails.

The uneasy relationship between the Asian underdeveloped coun-
tries and the ITF has been relatively calm in recent years, but tensions
could rise in the future.'?” Under David Cockroft’s leadership, the ITF
has been attempting to expand its Asian presence and to improve its rela-
tionships there. The Trust Fund is, as noted in this study, slated for a key
role in this. On the other hand, the Asian countries have already been
concerned about the 1995 increases in the ITF’s unilaterally determined

125. See, ITF-FOC Book, supra note 2, at 89; and Wentker, supra note 39, at 428 (for up-
date). See also, Clifford B. Donn and G. Phelan, Australian Maritime Unions and Flag of Con-
venience Vessels, 31 J. Inpus. Rer. 329 (1991).

126. See, ITF-FOC Book, supra note 2, at 94; and Wentker, supra note 39, at 429, for back-
ground and update.

127. See ITF-FOC Book, supra note 2 at 96; and Wentker, supra note 39, at 428,
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standard and TCC wage rates in part because of Eastern European coun-
try competition. This unease will surely be aggravated because the ITF’s
Fair Practice Committee at its June 1995 meeting announced that these
rates will be raised 9 percent beginning January 1, 1998. The new rates
will be set at $934 per month for the standard rate and $1,200 for the
TCC one.128

The ITF campaign against FOC shipping has ebbed and flowed in its
intensity over the years. Now under Cockroft, the campaign is being in-
creased. A new blacklist which will target whole fleets and their owners,
managers, and related manning agents is being effectuated. Apparently,
the object is to induce boycotts against any ship with particular owners or
managers regardless of conditions on the particular ship if the ITF finds
conditions on the shipowners’ fleet is general objectionable.’?® How this
will play out remains to be seen other than it appears certain to invite
considerable litigation, most of which has not been going well for the ITF
in recent years both in the United States and in Europe. The real ques-
tion is whether the new blacklist policy will be used against operators of
genuinely poor condition “rust buckets,” or whether it will be a further
attack on FOC shipping regardless of shipboard conditions.

The ITF has the advantage of fighting a campaign as a single body,
with a single policy, and with almost unlimited funds to carry it out.
Owness, on the other hand, are not united. Although there have been a
few isolated occasions of cooperation by owners in providing funds for
key litigations, such occasions have been rare. Shipowning organizations
have always shown interest at the prospect of cases being successfully
fought by FOC owners against the ITF, but when it comes to assisting in
the funding of such cases, their interest has waned. Whether the incipient
IMEC can alter this short-term outlook, remains to be seen. It is, how-
ever, a step toward improved defense for the shipowners.

The major cases to be determined in Europe relate to the conflict
between Swedish law and the provisions of the Rome Convention on Ap-
plicable Law within the European Community, and the extent to which
claims for restitution can be successful where the chosen system of law
allegedly put there under duress can be attacked. Being headquartered
in London, the ITF is always subject to the jurisdiction of English courts
unless or until it removes its headquarters to another country. In restitu-
tion cases, the question of validity under the Rome Convention must also
be considered in any new case.

In the United States, the law is quite clear. The boycott question was

128. ITF Rates Increased, ITF News (Aug./Sept. 1995), at 10.
129. 1d. See also, James Brewer, ITF Warns It May Widen Blacklisting, LiLoyp's LisT, Jan. 3,
1995, at 4 (copy of ITF's blackiist statement on file with authors).
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well settled in the 1960s and 1970s. The much more recent double book-
keeping cases have determined the reach of the statutes pertaining to this
issue. A shipowner that in the future engages in double bookkeeping in
United States ports is clearly and deservedly subject to substantial
penalties.

As the ITF works hard to tighten its restrictions against FOC ship-
ping, it increases its power vis-a-vis its affiliated unions in the developed
world. These unions continue to weaken because of loss of membership
and income. The ITF can do little, if anything, about the membership of
affiliates in the-developed world because there seems no hope that FOC
shipping will be driven from the seas. The ITF’s failure to recognize sec-
ond registers as a superior answer to flagging out for declining developed
country registers scems guaranteed to enhance the number and percent-
age of FOC shipping in the world fleet regardless of what anti-FOC poli-
cies the ITF adopts.

The ITF can, and does, aid developed country seamen union fi-
nances. To do this, the ITF uses patronage e.g., the appointment of union
officials as port inspectors; it promulgates rules that such unions, as well
as the ITF, can “tax” FOC shipowners by what may well be questionable
methods, such as now being done by the American unions; and it pro-
vides grants from the Trust or the Welfare Fund. The net effect is a fur-
ther increased dependency on the part of the affiliates, and an increase in
power to the growing ITF bureaucracy and its general secretary.

An interesting paradox inherent in the ITF campaign against FOC
shipping was called to attention in the 1983 ITF-FOC Book:

Finally, the ITF is an organization that has vowed to eliminate all FOC ships
from commerce. It has failed to do so, but has grown wealthy in the process.
It now faces an interesting dilemma. In the unlikely event that it would suc-
ceed in its avowed purpose, the ITF would eliminate the source of its
wealth.130

To put the matter another way, the ITF needs to continue to lose its
war against FOC shipping in order to maintain its income and its power.
Moreover, maritime unions in many countries are increasingly dependent
upon the I'TF’s power and wealth, and probably could not survive without
assistance through this income stream.

The expansion of FOC shipping since 1983 has, therefore, resulted in
enhanced wealth for the ITF. The Cockroft administration is utilizing
this wealth to expand the I'TF’s bureaucracy and activities to further an
enlarged effort against FOC shipping. If history is any guide, FOC ship-
ping will continue to increase its market share because developed country

130. See, ITF-FOC Bvok, supra note 2, at 151. -
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seamen and their unions have priced themselves out of most markets,
Meanwhile, most shipowners are unlikely to join forces against the ITF
tactics, but instead will acquire blue certificates as a cheaper alternative,
{which it usually is in the short run). Consequently, the ITF will grow
ever more wealthy as it continues its efforts against FOC shipping’s ever-
increasing market share.
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APPENDIX P— SUBMITTED FOR THE RECORD, LETTER FROM
THOMAS E. FAIRLEY, PRESIDENT AND CEO, TRICO MARINE

SERVICES, INC., TO CONGRESSMAN SAM JOHNSON, OCTOBER 16,
2002
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TRICO MARINE SERVICES, INC.

October 16, 2002

Congressman Sam Johnson, Chairman
Subcomumittee on Employer-Employee Relations
U.S. House of Representatives

B-346 Rayburn House Office Building
Washington, DC 20515-6100

RE: Hearing on Emerging Trends in Employment and Labor Law:
Labor -Management Relations in 2 Global Economy
October 8, 2002

Dear Congressman Johnson:

You and the members of the Subcommittee were most generous to allow me to testify on
behalf of my company, Trico Marine Services, Inc. in the above referenced hearing. Thank you
for the opportunity to be heard on an issue which many consider significant, not only to my
company, but also to American business and the U.S. government. I would also like to take this
opportunity to supplement my testimony at the hearing in that I believe certain issues which
came up need to be clarified and request that this letter be included as part of the October 8
hearing record.

There were aspects of the testimony by the Associate General Counsel, AFL-CIO, which
deserve a focused, but brief response in order to round out the record. Most relate to her
comments concerning the conduct of Trico Marine during the last 29 months of the corporate
campaign against it, none of which were made the subject of any legal action, save one seeking
vessel access which was withdrawn.

Trico Marine’s actions during this campaign were not correctly portrayed or explained in
the testimony. It is asserted that Trico called the police to have OMU representatives leave the
dock areas where they were trying to communicate with vessel personnel. This is not true; Trico
did not call the police. Trico does not own nor control the dock facilities where its vessels and
those of the other boat companies’ moor. The facilities are geographically dispersed and are
owned either by the oil and gas companies or their contractors. As would be expected, access is
restricted at some for safety and security reasons; at others, however, access is less regulated, and
OMU representatives have had access to the boats. Many of Trico’s vessel personnel have had
conversations with OMU representatives on the docks, in the parking areas, in grocery stores, in
restaurants, by telephone, by mail, and at their homes. No Trico employee was under penalty of
immediate termination for talking to a union representative, and none have been terminated as a
consequence of any such conversation.

P.O. BOX 4097 » HOUMA, LOUISIANA 70361 « (504) 851-3833 " Stes CRRNED
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U.S. House of Representatives
October 16, 2002
Page 2

The testimony also made reference to a letter to Trico's boat captains declaring them
"supervisors,” as that term is defined under the National Labor Relations Act. Trico did send
such a letter and trained its captains as to their legal responsibilities, and did so out of an
abundance of prudence and caution to avoid the commission of unfair labor practice charges by
its captains. Under the NLRA, supervisors are considered agents of a company and can bind a
company and create legal liability by the mere use of words and by their actions. As I pointed
out in my original testimony, throughout the 29 months that this campaign has endured, Trico
has not violated any U.S. labor laws, and there have been no cases of illegal discrimination or
termination. In fact, the company has received only one unfair labor practice charge, seeking
vessel access, which was withdrawn, barring dismissal, after a thorough investigation by the
NLRB.

It is asserted that Trico held "captive" audience meeting for vessel personnel, implying
that attendance was forced under penalty of discipline. This is not true. Trico has held employee
relations meetings covering a variety of subjects and topics. When the OMU came on the scene,
it was obviously a topic of interest and discussion. The vast number of employees looked
forward to these meetings and attended freely. Some employees who were asleep or working
assignments clearly did not attend. There were no threats nor intimidation, and if there had been,
1 am sure that the OMU would have filed unfair labor practice charges against Trico, as it did
with the vessel access charge, or as it recently did on October 10 against Guidry Brothers
Towing for an alleged unlawful termination.

The testimony discusses the OMU's invitation to trade unionists from Norway, Australia,
and the United Kingdom to come to Louisiana in the summer of 2001 on what was termed a
"fact finding mission" about Trico, its conduct, and the activities of other companies. It was
financed in large part by a major European federation of transportation unions which I referenced
in my original testimony -- The International Transport Workers' Federation (ITF),
headquartered in London. I believe that this group came not to find any true facts, but to create
incidents which could be used later to support the boycott threat in Norway and the international
campaign against my company. This group of approximately 20 to 25 foreign trade unionists
came with a professional camera crew and news reporter from Europe to record the staged
events, and subsequently a video was produced which has been shown to foreign governments,
Trico's customers, and unions throughout the world. The film was produced and paid for by the
ITF.

This group did not bother to make appointments for meetings with Trico nor any of the
other visited companies. In several instances, the group drove past security points and trespassed
on private property, protested leaving, and, when the police were called, claimed harassment.
The group attempted to enter secured dock areas, without any prior warning, and were, of course,
turned away. After several of these forays, the group was stopped on the highway by police, as
would be normal under these provocative circumstances, and asked for identification. After it
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was provided, the police left. No one was taken into custody nor arrested. Of course, all of this
was captured on film for subsequent exploitation.

When a large group of men appear, who are unknown, who show up in unmarked vans,
who arrive without notice, who trespass or attempt to trespass on private property, and who have
a demanding and angry demeanor, it would be expected for the police to take some action. In
this instance, the police response was restrained and appropriate for the circumstances. It did not
reach the level of illegal police harassment, because if it had, the OMU and the AFL-CIO would
certainly have filed a major civil rights fawsuit against the police authorities. In fact, the NLRB
investigated this matter and in a published advice memorandum found there was no police
harassment.!

The Associate General Counsel at several points in her testimony emphasized and re-
emphasized the significant importance to the unions of their rights of free speech and the free
flow of information, opinion, and expression in this campaign against Trico. The Associate
General Counsel apparently believes that a corporate campaign that is designed to harm palpably
a company with its customers, its investors, and foreign governments, can be justified by
invoking the fundamental right of free speech. Retreating to the protection of the safe harbor of
free speech is most ironic because in the constructive resolution agreement which she references
(i.e., neufrality agreement) the OMU and AFL-CIO have specifically demanded that Trico give
up its right of free speech or else face the potential boycott and a continued campaign. Trico has
needed its right of free speech to correct the many misleading statements made by OMU and its
allies during the course of this campaign.

With respect to freedom of speech, the OMU and AFL-CIO have lost sight of who should
have the ultimate freedom of expression -- Trico Marine's U.S. employees. As I said in my
original testimony, the vast majority have volunteered that they are not interested in
representation by the OMU. The unions have ignored their wishes, and having failed to enlist
our employees in the U.S., the OMU and its international allies have taken the campaign
overseas to achieve through action there what they could not do here legally. Since the wishes of
our U.S. employees and the sovereignty of U.S. law to its own citizens should be the true
measure of whether the boycott threat and campaign should continue, as exhibits to this letter I
am enclosing a sample of unsolicited letters from a number of vessel personnel, including the
spouse of an employee. Their words clearly capture the overwhelming sentiment of Trico's fleet
personnel to the OMU and its campaign.

! T would like to note that there was also much discussion in the AFL-CIO testimony of activities
of the Concerned Citizens for the Community (CCFC), a private citizens group which came together to
counter balance the aggressive and often misleading corporate campaign against the boat comparnies
working in the offshore oil and gas industry. Trico Marine is not a member of the CCFC.
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Thank you for the opportunity to testify before the Subcommittee.

Very truly yours,

Thomas E. Fairley
President and CEO
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BELOW IS A COPY OF CAPTAIN DAN VAUGHN’S LETTER.

Here are a few thought that | wanted o share...

Four copies of the latest issue of “The Rising Tide” were left on the deck of the boat today. As
usual, {read it. | read everything the union puts out, as well as everything that | receive from

Trico.

The first thing | noticed was the picture on the cover. The union is supposed to have massive
support, etc. So why couldn't they muster more than two dozen people for their “rally” at the
Offshore Technology Conference on April 30™? There aren't even any interested onlookers.
They are vague as to exactly how many organizations participated in this epic event, but it
appears that there were, on the average, three people from each orgenization present.

Throughotit the newsletter, they make use of the term “we”. Well, “we” are the actual working
mariners, What makes these rabble-rousers think they have the right to include themselves in a

group that includes me?

On the whole, the entire publication struck me as nothing more than an insult to my intelligence —
as is the case with most of thelr material. The newsletter seems to repeat the suggestion that we
need a union because the companies are taking advantage of us, and the union can protect us.
The implication is that this has been going on forever, but we are too stupid to notice. Hence, we
need David Eckstein and his henchmen to point out these discrepancies to us and to protect us
from the big bad corporate wolves. Well, | can only speak for myself, but if | were being treated
unfairly and taken advantage of, § would have noticed it by now. And | would have done
something about it | have the freedom to quit any time I want to. | dom’t need someone who has
never even done my job to tell me what is wrong with it I'm not trying to say that Trico is perfect,
but | sincerely feel that the people in charge are doing the best jeb they can. And with Trico's
‘open-door’ poiicy, any shortcomings can be brought up and dealt with. Under a union, could |
have the freedom that i now enjoy fo call anyone in the office to discuss a problem if | feel the

need to do so7 | don't think so.

The union claims that Trico s ‘anti-worker’. Even for a person with no krnowledge of the company
this is an ignorant statement. First and foremost, Trico is a service crganization. The comparny
sells a service - a service that is performed by the “workers™. The union’s statement that Trico is
‘anti-worker’ is about as sensible as talking about a cattle rancher that is ‘anti-cow’. Besides,
anybody who has been associated with this company knows that it simply isn't frue. One
example that leaps to mind was when things got slow in the oilfield not long after | came to this
company. | believe it was in 1994, | was an AB at the time. | went to a boat that had something
like four Captains and two Engineers on board. The vesset was obviously working on a pretty
thin profit margin (probably more like a loss), but Trico was determined not to lay people off. Ifa
boat was working, everybody who wanted to work was put to work. Things were tight, but nobody
went without a paycheck unless they chose to. The work offered wasn't always exactly what we

might have wanted, but the offer was made.

I see that since they aren’t having any luck with the ‘rank and file’ the union has started badgering
Trico’s customers, or so they want us to think. They show us a picture of David Eckstein’s back
in the reception area at OSCA. We don't get to see him even talking to anyone. What happened,

did they telt him to get lost? | think I would have.

In the article entitled "Keeping the Pressure on Trico” the union states that they “wan't be
intimidated by misinformation and the company’s efforts to deny us our rights.” They claim that
Trico prevents them from contacting us. if this were true, | wouldn't receive countiess pamphiets
and newsletters from the union every time | tum around. If it were true, | would not receive calls
from themn when | am home {on my unlisted number), and even on my cellular phone. The fact
that they have these two numbers teils me a ot about the credibility of their organization.
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They go on to say that four members of Congress sent a letter to Trico “demanding that the
company meet with union representatives to resolve these issues.” Then on the next page, they
show a copy of the letter. | have read it. The congressmen state their concems over allegations.
They also state a hope that Trico will review the findings of the Gulf Coast Workers’ Justice Board
and address any potential wrongdoing. | have read the letter several times. | have also read the
definition of the word “demand”. After reading the two, another word comes to mind. Several in
fact. Words like: misinformation, falsehood, lie, propaganda. They babble on about
Constitutional Rights. What about my right nct to be harassed at home and in the workplace with
information 1 den't want? 1imagine that they would respond by saying that refusal to fisten would
make me ignorant of the information they are trying to put out. Fine, that too, is my right. If they
come up with anything fresh, I would listen. But they keep re-hashing the same old lines. It's

become quite tiring actually.

The union accuses Trico of a campaign of misinformation and intimidation. | can state
categorically that | have never been threatened or coerced in any way by any person affiliated
with Trico at any time. | have never felt that | needed to hide the fact that | read all of the
information | receive from both ‘sides’. As for misinformation and lies? Well, everything | have
seen from Trico has been from credible sources and was very easily verified. The newsletters
from the union are full of contradictions and half-truths.

The people that are trying to form this union need to realize that the National Labor Relations Act
not only guarantees the right of workers to organize, it also affords the right to refrain from all
such activity. Most of the mariners | have spoken to, Trico or ctherwise, have stated that they
have no interest in a union. The contact information for the union is readily available. Apparently
there has not-been a stampede of mariners knocking down their door. Mr. Eckstein and his
cronies need to take the hint: *You are not wanted here - go hcme.”

Dan Vaughan
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A LETTER FROM CAPTAIN ROY WILKINS

Hello, My name is Captain Roy Wilkens. Ihave held a 1600-ton license for the
last 15 years.

I started without a union and I don’t need one now!

1 joined the union with “great promises” of money and benefits but all I got was:
“Give us money” and “We can’t represent you”

My first suspicion of things going wrong was when I had to pay for my own
physical and drug screen, around $300.00. Then we had a $600.00 initiation fee plus
$75.00 per quarter dues, whether you worked or not, on top of all that. 1 was informed
that I was required to give money to the Political Campaign Fund, which was supposed to
be voluntary — It wasn’t. I was informed of how much I was to donate, if [ wanted to
work. This money was given to the candidate of their choice, not mine.

I started the job towing barges from the U.S. to Mexico. On the first Moming
Report I called in on the radio, I heard other vessels of my company calling someone a
scab and various other names not to be repeated. I was curious about who this person
was that they were calling names. After a couple of Moming Reports, I noticed this only
happend when I gave my repotts. I couldn’t understand why. When I asked my
crewmembers their reply was that we were working a sweetheart contract. This contract
could stop at any time. It was at lower wages than the rest of the fleet and with less
benefits. I found out that the only reason someone could go straight to Captain without
starting as Mate was that no other union Captain would take that job. The union’s
thoughts were to just get anyone {me) to take the job with a lower book {C), then when
things got better, the (A) or (B) book would take the job from me. That is when I
realized that I wasn’t going to be here long.

Well, the job did shut down and we started stacking barges. 1 ended up in Florida
with my vessel being laid off. The next mormning we were awakened by the local union
representative with airline tickets back to Houston, Itold the union representative that I
had talked to the office the previous day and requested to stay onboard and they said that
it should not be a problem. The union representative told me that when a vessel is laid
off in his district, he gets to crew the vessel with his local people. He said we had to go
back to our local union hall and wait for a vessel to come there. We had no choice in the
matter. When I made it to the local hall to register for a job, I mentioned that T had
requested to stay onboard. My local representative said that was how things worked, but
if I gave him $300.00 - $400.00 dollars, he could get me a harbor tug job as a
Quartermaster. What’s a Quartermaster, I asked? Well, he said, T would steer the tug
from the dock to the job site and then go on deck as Lead Deckhand. Icould not believe
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that he wanted me to pay him (bribe) to become a Deckhand. Ideclined, and quit the
urton.

Other things that happened to me while I was with the union:

» When I bought a new car and tried to use the union for job verification, they would
not even admit that T worked there. They do not give out information on employment
for credit applications.

» [ witnessed other seamen buying (bribes) their jobs.
» We had crew meetings when we were in port with the union representative. One
meeting was with all crewmembers and one was without officers. If the crew wanted

someone off the vessel, including officers, there was a very good chance you could be
voted off.

Believe me when I say; all these people (union reps) wanted was
money, money and more money. I did not get the great pay, the great
benefits, or the job security. Alll got was a great letdown.

Thank You,

Captain Roy G. Wilkins
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A Letter to Trico Employees,

Please, allow me to vent my frustrations over the lies of union representatives!!
I'm concerned that some people will be "suckered in" by their propaganda.

Captain Marvin (Montero) says his experiences as a young man were that the
unions always had their hands out for donations and that those who did not
"contribute” did not work. His memories are so negative that he will not even
fook at their material. Everything goes straight from the mailbox to the trash can!

However, out of curiosity while he was offshore, | decided to read one of their
brochures. They accused Trico of "dangling carrots” to employees by giving
raises, etc. They disregard the fact that increased oil prices have led to greater
oil production, thus more boats working at better pay rates, leading to higher
wages for the employees. The union even claimed that pressure from them has
forced Trico to make improvements. This infuriates metil

Where was the union about ten (10) years ago - during the big "down turn” in oil
drilling in the Gulf - when Trico went to great measures to take care of it's
people? There was no union around when Trico office personnel took pay cuts,
right along with boat crews, so more men and women could continue working
during hard times. As boats were stacked at the dock, out of work, many men
were paid to stay on and maintain them, even though the company was losing
money.

Trico considers the entire family of it's employees. They offer benefits - 401k,
hospitalization, disability, etc. - that we have not had, in the past, with other
companies. As wife of Capt. Marvin G. Montero, | feel free to call if | need
information about any benefit or program and I'm treated with respect.

Also, this company makes arrangements for and pays for most of the training
required for their empioyees. | could go on and on but | think I've made my point.

Trico Marine Operators, Inc. has always taken care of it's people - long before
any union came into the picture! How dare they fry to take credit for the good
Thank you for allowing me to voice my opinion.

Brenda K. Montero
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A LETTER TO MY FELLOW WORKERS

My name is Nam-I Van and I used to be in a union called the International Union
of Operating Engineers (LU.Q.E.) local 25. What I am about to tell you are the
experiences I have had with this union.

I was working on a dredge as a non-union mermber when the union rep. asked me
if  wanted to join the union. I said yes because I really had no knowledge about unions.
The reason most of us here in the south do not have much knowledge about unions is
because we are in a “right-to-work” state. We have no need for unions just to be able to
work. In the north, if a company is unionized, you must join the union in order to work
or even apply for a job. Here you can.

To become a member I had to pay a $500.00 book fee. Until this fee was paid, I
was not considered a member. In addition, I had to pay $60.00 a month in union dues,
and on top of that T had to pay $44.60 a month which I have no idea for what.

After paying ail this money, I asked what they were doing for me. Their reply
was that they get me good wages, good working conditions and union representation.
Well ’m not super-smart, but I am smart enough to figure out I was paying for
something that I could get for free. Think about it, the Coast Guard makes sure I am
working in a safe environment for free. The Captains, the SIP Program and the Engineers
Report ensures that unsafe and hazardous conditions are taken care of for free. If  have a
problem or complaint, I can take it to the office myself for free, and there is always

someone who will listen.

So, 1 started to think that I didn’t really need the union for anything. As far as
wages go, here at Trico we receive our pay raises through our job performance and
through educating ourselves in order to upgrade our licenses. Not so with a union

contract,

‘What I can tell you about unions is this; they promise all these things but
cannot deliver. They cannot go to the company and demand anything. All they can do is
go before what you call a negotiating table and present their case to the company and
hope the company accepts their terms. Yes, they say they are there to help you, but do
you really think they do it for free? Whatever they get, they get from YOUR
PAYCHECK in dues and fees. If the negotiations don’t go well, the union may
ORDER a strike and ALL union members MUST comply. A strike is a powerful thing
but in a “right-to-work™ state striking workers can be replaced PERMANTLY.

When you come off of a job, you get your name put on what the union calls an
out of work list. This list is about 200 names long. If a job comes up, each person will
be notified in turn. After you have been on this list for 90 days, you must go get yonr
pame back on the list because after 3 months, they terminate the names on the list
and start over. In four months, ] NEVER GOT A CALL and my union steward
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informed me that I still had to pay dues even if I wasn’t working. He also said it was
common for union workers to get little side jobs to hold them over until a union job came

through.

“I CANTRUTHFULLY SAY THAT I NEVER RECEIVED ONE SINGLE
SOLITARY BENEFIT FROM THE UNION.”

A couple more things I would like to mention; the LU.O.E. had NO type of
training program. To advance in your position you receive no help and pay for all

schooling yourself,

Whatewver the union promises you, please just take the time and think it over and
you will see that it is already provided for you, anything else you can do wyourself. It cost
me about $800.00 to find that out! As your fellow co-worker, I hope it costs you

nothing.

Just remember, we are already taxed too much on our paychecks,
do you really want someone else to get another cut?

Sincerely,
Nam I Van
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TO WHOM 1T MAY CONCERN

From December 1994 to July 1998, I was a faithful “Union Man’> with a
TEAMSTERS Local. In May of 1990, there was a position that came open that I was
interested in so [ applied for it. Only one other person applied for this position. He was
non-injon but he was kin to the Project Manager. Well, The project Maniager called up
the head Union Official and luckily I was at the Union Hall when the call came in. The
Union Official had the call on the speaker phone and I was in the hallway when the deal
was cut to give the non-union man the position. Well, Iimmediately barged into the
office and the Union Official started lying. 1 filed a grievance and it got 1ost so I filed it
again and then I was approached and told that if I didn’t drop it, it would be “Too Bad”.

Now, here I've been paying 4% of my pay the whole time. They niever did one
thing they said they would do except take my money. Well, I finally had to getan
attorney to get out of the union. In four years I paid at least $3,600.00. My friends,
Unions are Big Business. They get Fatter and Fatter off of you and me. Let’s facei,
nobody will do anything for you without per§onal gain.

If you have to pay to work,

YOU HAVE THE WRONG JOB!

Kevin Pierce
Product Transfer Specialist
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orie.feel no niced to pay dues

ments to“an organization

+of any kinid that supgosedly represents my.
best interests. Nojone. can_do that better-. |
than me: These organizers ‘are like pesky -
telemarketérs, The more they come’

" around the less welcome they are. They

all need to pack their bags and go back to

where they live and attempt to do a good

iob at something they know about.
Feidar Frantsen
Centor, Texas
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APPENDIX Q — SUBMITTED FOR THE RECORD, LETTER FROM
CONGRESSWOMAN CYNTHIA McKINNEY, TO AMBASSADOR
ANTONIO DOS SANTOS FRANCA, SEPTEMBER 10, 2001
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APPENDIX R— SUBMITTED FOR THE RECORD, LETTER FROM
CONGRESSMAN WILLIAM J. JEFFERSON, TO THOMAS FAIRLEY,
APRIL 24, 2001
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WILLIAM . JEFFERSON CONMATIESS:
TECOND ENSTRT, LOURNARA.

WAYS AND REANS
WAUNGYOR SRFCE m:ﬁ-ﬂt
it CONGRESS OF THE UNITED STATES CEMOCA e oo D
it HOUSE OF REPAESENTATIVES POLICY COMMITTEE
O R o WASHINGTON, DX 20615-1802 WHIP ATSLARGE
DT PG
V2 Wk Bk Fiadkmons, B Daes
MAGATINE STHER:
NOw Dwians, L4 :nm
o April 24, 2001

Mr. Thomas Fairley

Chief Executive Officer
Trico Marine Services, Inc.
250 Nonth American Couwrt
Hourna, Lovisiana 70363

Dear Mr. Fairley:

T am writing 1o express my concern about the findings and conclusions of the Gulf Coast
‘Worker’s Justice Board, an organization investing the efforts 1o organize 3 undon for offshors
Workers.

Offshore Marine Unired (OMU), I undersand, has been working for several months to
inform offshore warkers about their legal and constimtional right 1o form a wnion. OMU. alieges
that several companies, including Trico, have inwerfered with their right to disseminate
informarion 1o employees. In addition, they allege that two caplaing were dismissed from Trico
becanse of their vocal support of workers® Hght 1 unionize.

The National Labor Relations Act {NLRA) guarantees the right of employees w organize
and bargain collectvely with their employers or to refrain from all such activity. Buz, NLRA also
forbids craployecs from interfering with, resttaining or coercing employees in The exercise of
rights relating to organizing, forming, joining or assisting a labor organization,

As a Member of Congress who represents workers from the offshore oil and gas industry,
1 am very concarned about these allegations. I hope that you will review the Boards findings and
the NLRA and, then, respond in an appropriaie manner 1o their concerns about possible
violations of the NLRA.

Thank you for your amention to this mater. | look forward o your response.

PRNTED On RECWSLEDRAPER
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APPENDIX S — SUBMITTED FOR THE RECORD, LETTER FROM
CONGRESSMAN GENE GREEN, CONGRESSMAN DAVID E. BONIOR,
CONGRESSMAN NICK LAMPSON, AND CONGRESSWOMAN SHEILA
JACKSON LEE, TO THOMAS FAIRLEY, FEBRUARY 9, 2001
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Congress of the Wnited Hiates
House of Beprezenfatives

Washiagton, BE 20515
February 9, 2001

Mr. Thomas Fairley

Chief Execuive Officer
Tricoe Marine S¢rvices, Inc.
2350 North American Conrt
Houmna, Louisiana 70363

Dear Mr. Fairley:

We are writing to express our concerns about the findings and conclusions of the Gulf
Coast Workers’ Justice Board, an organizarion investigeting the efforts of Guif workers” 1o
Qrganize 3 urmon.

Offshore Mariners United has been working for several months to inform offshore
workers sbout thewr legal and constitutional right 1o form a union  They have alleged that several
companies, including Trico, heve mrerfered with their right 1o disserinate information To
employees. Bven more oubling, they have asserted that two captains were dismissed from Trico
because of their vocal support of workers® righ to unionize.

The Narional Labor Relarions Act guarantees the right of employees to organize and to
bargain collectively with their employers or 1o refraim from all such activity, It also forbids
employers from interfering with, reswaining, or coercing employees in the exercise of rights
relating to organizing, forming, joining or assisting a labor organization.

As Represamanives of workers employed in the offshore oil and gas indusiry, we are very
conggrned abour these allegations, It is our hope that you will review the Board's findings, and
will vespond to their concerns about potewtial wrengdoing.

Thank you for you anention o this matrer. We look forward 1o hearing from you.

Sincerely,

/B

cel Mr. Robert Palmer, Chadrnan of the Board
Trico Marine Operations
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